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No. 6241 I 

Claude C. Pierce, Appellant, 

vs. 

j 

Gillet & Company, a Corporation. 

i 

_ i 

a Supreme Court of the District of Columbia. 

At Law. 

i 

No. 81412. 

Gillet & Company, a Corporation, Plaintiff, 

vs. 

Claude C. Pierce, Defendant. 

United States of America, 

District of Columbia , s$: 

Be it remembered, That in the Supreme Court fif the 
District of Columbia, at the City of Washington, ih said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-efititled 
cause, to wit: 

1 Declaration . 

Filed June 16,1932. 

In the Supreme Court of the District of Columbia* 

At Law. 

No. 81412. ! 

i 

Gillet & Company, a Corporation, Plaintiff, 

vs. 

Claude C. Pierce, Defendant. 

Count No. One. 

The plaintiff, Gillet & Company, a corporation, subs the 
defendant, Claude C. Pierce, for that heretofore on, fjo wit, 

1—6241a 


i 
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October 18tli, 1929, the plaintiff and the defendant entered 
into an agreement whereby the plaintiff agreed to sell and 
the defendant agreed to buy from the plaintiff fifty (50) 
shares of Firestone Tire and Rubber Company, six per cent 
preferred stock (with warrants) at $99.00 per share, and 
dividend, when, as and if issued; that said stock was there¬ 
after issued and placed to the credit and account of defend¬ 
ant by plaintiff; that on, to wit, November 1st, 1929, plain¬ 
tiff notified defendant that plaintiff possessed the said stock, 
and tendered deliverv of said stock to defendant and de- 
manded payment of the purchase price of said stock, plus 
dividend, amounting to $5000.00; that after tender and de¬ 
mand as aforesaid, and after defendant had been notified 
that said stock had been placed to his credit and account, 
said plaintiff, upon non-payment of the said purchase price, 
made the following written offer dated March 29th, 1930, 
to defendant, to wit: 

“In accordance with the statement rendered you of vour 
account as of March 1st, 1930, you are indebted to us in 
the amount of $5,025.62, representing the cost of 50 Shares 
The Firestone Tire and Rubber Company 6% Cumulative 
Preferred Stock, Series “A,” with Stock Purchase 
2 Warrants, plus accrued interest to the above date. 

In consideration of the deliverv to us of vour note 
made payable to us in the amount of $1000.00, to be used as 
additional security against your account with the under¬ 
standing that you will liquidate the note by some monthly 
payment, and your further promise to discharge the amount 
of the entire obligation as soon as possible, we hereby agree 
to take no action to collect the amount due within one year 
from date hereof.”; 

that said written offer was thereupon accepted by defend¬ 
ant ; that pursuant to said offer and acceptance and agree¬ 
ment of, to wit, March 29, 1930, defendant did execute and 
deliver to plaintiff his one certain promissory note for 
$1000.00 to be held by plaintiff as additional security; that 
defendant has paid on said note, to wit, seven payments 
aggregating $290.00; that said payments were credited to 
the account of defendant for the purchase price of said 
stock; that said stock is held by plaintiff as collateral se¬ 
curity for the payment of the purchase price of said stock 
with the consent and agreement of defendant; that defend- 
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ant fails and refuses to make further payments on account 
of the purchase price of said stock in accordance with his 
said agreement of March 29, 1930, although demanded; that 
the period of one year mentioned in said agreement of 
March 29, 1930, whereby plaintiff agreed to take no j action 
has expired and elapsed; that plaintiff has performed all 
things and acts by it lawfully required, and all conditions 
were fulfilled and all things happened and all times ^lapsed 
necessary to entitle plaintiff to be paid for said stock, yet 
defendant refused and still does refuse to pay plaiiitiff or 
anyone on its behalf the balance of said purchase price of 
said stock amounting to $4634.42 although demanded; that 
defendant is now justly indebted to and owes plaintiff on 
account of the purchase price of said stock and said;agree¬ 
ment of, to wit, March 29, 1930, the sum of $4634.4[2 with 
interest at six per cent per annum from Juhe 1st, 
3 1932, as specified and shown in statement of dccount 

of defendant attached hereto, marked plaintiff’s ex¬ 
hibit “A”, and prayed to be considered as bill of particulars 
herein; that said bill of particulars shows the credits of 
dividends and payments on account and a balance due 
plaintiff of $4634.42 on June 1st, 1932. 

Wherefore plaintiff brings this suit and claims df and 
from the defendant, Claude C. Pierce, the sum of $4634.42 
with interest thereon from June 1st, 1932, according to said 
bill of particulars besides costs. 

Count No. Two. 

The plaintiff, Gillet. & Company, a corporation, further 
sues the defendant, Claude C. Pierce, for that heretofore 
on, to wit, October 18th, 1929, the plaintiff and the defend¬ 
ant entered into an agreement whereby the plaintiff jagreed 
to sell and the defendant agreed to buy from the plaintiff 
fifty (50) shares of Firestone Tire and Rubber Company, 
six per cent preferred stock (with warrants) at $99|00 per 
share, and dividend, when, as and if issued; that said stock 
was thereafter issued, secured by plaintiff, and placed to 
the credit and account of defendant by plaintiff; tjiat on, 
to wit, November 1st, 1929, plaintiff notified defendant that 
plaintiff possessed the said stock and on said date tendered 
delivery of said stock to defendant and demanded payment 
of the purchase price thereof, plus dividend, amounting to 
$5000.00; that after tender and demand as aforesaid, and 
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after defendant had been notified that said stock had been 
purchased and placed to his credit and account, said plain¬ 
tiff, upon non-payment of the said purchase price by de¬ 
fendant, made the following written offer dated March 29, 
1930, to said defendant, to wit: 

“In accordance with the statement rendered you of your 
account as of March 1st, 1930, you are indebted to us in the 
amount of $5,025.62, representing the cost of 50 shares The 
Firestone Tire and Rubber Company 6% Cumula- 
4 tive Preferred Stock, Series “A,” with Stock Pur¬ 
chase Warrants, plus accrued interest to the above 

date. 

In consideration of the delivery to us of your note made 
payable to us in the amount of $1000.00, to be used as ad¬ 
ditional security against your account with the understand¬ 
ing that you will liquidate the note by some monthly pay¬ 
ment, and your further promise to discharge the amount of 
the entire obligation as soon as possible, we hereby agree 
to take no action to collect the amount due within one year 
from date hereof.” 

that said offer was accepted by defendant; that pursuant to 
said offer and acceptance, and by virtue of said agreement 
of March 29, 1930, defendant did execute and deliver to 
plaintiff his one certain promissory note for $1000.00 to be 
held by plaintiff as additional security in accordance with 
said agreement of March 29, 1930; that defendant has paid 
on said note, to wit, seven payments aggregating $290.00 
which payments have been credited by plaintiff on the pur¬ 
chase price of said stock; that on March 1st, 1930, and on 
occasions prior thereto, plaintiff rendered to defendant a 
statement of his account showing said purchase by plaintiff 
for defendant, and the items of debit and credit existing be¬ 
tween plaintiff and defendant touching said stock purchase; 
that defendant made several, to wit, seven payments on 

said account as so rendered at various times as shown bv 

* 

bill of particulars made part hereof and attached hereto, 
marked plaintiff’s exhibit “A”; that defendant has been 
given credit for the dividends accruing upon said stock and 
applied as shown by said bill of particulars with the ac¬ 
quiescence of said defendant; that plaintiff holds said stock 
as collateral security for the payment of the purchase price 
thereof with the consent and by agreement of defendant; 


EXHIBIT "A* - Plaintiff's Bill of 


CLAUDE C. FIERCE 
To 


8^412 


4W&Z *L QMPAKi * -PqnjpsatjLqp,. DJt:_ 


I. 


Data Description and 
quantity bought 


princi-: diri- 
pal : dead 


debit : Credit: Balance 


11/1/29 


11/50/29 

12/1/29 


12/31/29 
1/31/30 
2/28/30 
3/1/al 


3/31/30 

4/50/50 

5/27/30 

5/27/30 

5/31/30 

6/2/50 


6/50/30 

7/7/30 

7/31/30 

8AL/50 

9/1/30 


9/30/30 

10/24/50 

10/51/30 

11/50/30 

11/29/50 

12/1/30 

12/30/30 

12/31/50 

1/27/31 

1/81/51 

2/26/31 



3/2> 
3/31/31 


50 Shares firestone 
tire & Rubber Co*6% 

FED Wff. Int. 2M0 at 99 
Interest 6£ 

Div.on 50 Shs firestone 
Tire & Rubber Co 6% 

Ff d WW 
Interest 6% 

Interest 6% 

Interest 656 

Dir.on 50 Shs firestone 
Tire & Rubber co. 6% 
Ffd WW 
Interest 6% 

Interest 6% 

Cash on account 
Interest 6% 

Interest 6$ 

DiT on 50 Shs firestone 
Tire & Rubber Co 6% 

Ffd WW 
Interest 6£ 

Cash on account 
Interest 6% 

Interest 6% 

DiT. on 50 Shs firestone 
Tire & Rubber 'Co .6$ 

Ffd 

Interest 6Jt 
Cash on account 
Interest 6£ 

Interest 6J6 
Cadi on account 
DiT.on 50 Shs firestone 
Tire & Rubber Co.6£ Ffd 
Cash on aooount 
Interest 6 % 

Cash on account 
Interest 6 % 

Cash on account 
Interest 6% 

DiT. on 50 Shs firestone 
Tire & Rubber Co.6£ Ffd 
Interest 6£ 


$4950« 


$ 50. 


5000. 

25. 


25.58 

25.70 

23.34 


25.56 

24.88 

21.61 

4.10 


24.25 

24.78 

24.79 


23.75: 


24.59 

23.74 


24.21 

24.28 

23.00 

24.04 


$75, 


75.00 

100.00 

75.00 

100.00 

75.00 

50.00 

10.00 

75.00 

10.00 

10.00 

10.00 

75.00 


i:$5000.00 
j: 5025.00 

it 

j: 4950.00 
j: 4975.58 
j: 5001.28 
5024.62 


4949.62 

4975.18 

5000.06 

4900.06 

4921.67 

4925.77 


4850.77 

4875.02 

4775.02 

4799.80 

4824.59 


4749.59 

4773.34 

4723.34 
4747.93 

4771.67 

4761.67 

4686.67 

4676.67 

4700.88 

4690.88 

4715.16 

4705.16 

4728.16 

4653.16 
4677.20 


BALANCE CAR 


FORWARD 
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Date Description and 
quantity bought 


Princi¬ 

pal 


dlTi- 

dend 


debit 


Credit: Balenee 


5/51/31 

4/30/51 

5/51/31 

6/1/31 


6/15/51 

6/30/51 

7/51/51 

8/31/31 

9/1/31 

9/50/51 

10/51/51 

11/50/51 

12/1/51 

12/51/31 

1/51/32 

2/29/52 

3/4/52 


3/51/52 

4/50/32 

5/31/52 

6/1/Z2 


Balance 

Interest 6j& 
Interest 6^ 
Dir.on 50 She 
Tire & Bobber 
Pfd WW 
Interest 6% 
Interest 6# 
Interest 6> 
Interest 6% 
Dix.on 50 Shs 
Tire & Rubber 
Pfd 1W 
Interest 6% 
Interest 9f> 
Interest 6# 
Dlv.on 50 Shs 
Tire & Rubber 
Pfd WW 
Interest 6 % 
Interest 6 % 
Interest 6 f> 
DiT.on 50 Shs 
Tire at Rubber 
6% Pfd ww 
interest 656 
Interest 64 
Interest 6£ 
DlT.on 50 Shs 
Tire at Rubber 
656 Pfd 11 


firestone 

Co* 


firestone 

Co 656 


firestone 
Co 656 


firestone 

Co 


firestone 

Co 


23*39 

24*28 


10.85 

12.43 

24*14 

24*27 


23*23 

24*12 

23.55 


23*81 

23*99 

22*87 


25*80 

23.30 

24*19 


75*00 


75.00 


75.00 


: 4677*20 
: 4700*59 
: 4724*09 


4649*87 

4660*72 

4673*15 

4697*29 

4721*56 


4646*56 

4669*79 

4693*91 

4717*46 


4642.46 

4666*27 

4690*26 

4713*13 


75*00 : 4638*13 
: 4661*93 


75*00 


4709*42 


The balenee due to plaintiff* GUI at fc Company as 
of June 1st, 1932, Is the mm of #4634*42, with 
Interest on #4634*42 from June 1st, 1932, at the 
laaful rate of six per oeat per earn* 


4634*42 
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that the time mentioned in said agreement of March 29, 
1930, wherein plaintiff agreed to take no action to collejct the 
amount due to plaintiff has expired; that plaintiff hafe per¬ 
formed all things and acts by it lawfully required, 
5 and all conditions were fulfilled and all things hap¬ 
pened necessary to entitle plaintiff to be paid fo|r said 
stock and have its account with said defendant paijl and 
discharged, yet the defendant fails and refuses to p^y the 
balance due on said account although demanded; that there 
is now justly due and owing to plaintiff from defendant the 
sum of $4634.42, with interest from June 1st, 1932, kvhich 
is the amount of money found to be due from defendant to 
plaintiff on accounts stated between them; that defendant 
has not paid to plaintiff the said balance due on safd ac¬ 
count stated between them although demanded; that ore- 
said bill of particulars shows the items of debit and predit 
and the balance due plaintiff of $4634.42 on June 1st, l[932. 

Wherefore plaintiff brings this suit and claims of and 
from defendant, Claude C. Pierce the sum of $4634.4‘i with 
interest thereon from June 1st, 1932, at the lawful| rate, 
besides costs. 

*###### 

i 

JAMES A. DAVIS, i 

J. RAYMOND HOOVER, 

Attorneys for Plaintiff. 

(Here follow photolithographed pages 6 & 6a.) 

7 Pleas of Defendant. 

Filed July 11, 1932. 

• * * * # * * | 

Defendant’s Plea No. 1. 

Now comes the defendant, Claude C. Pierce, by his coun¬ 
sel, and for plea to the declaration, and each and every 
count thereof, this defendant says that the plaintiff, en¬ 
gaged in business as stock broker or investment banker in 
the District of Columbia, by his agent and employee!, one 
Eeginald G. Taber, on to wit: October 18,1929, came 
8. to the office of the defendant in Washington, t). C., 
and verbally solicited the defendant to purchase from 
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said Taber's employer, Gillet and Company, the plaintiff 
herein, 50 shares of preferred stock of Firestone Tire and 
Rubber Company, which said stock had not then been is¬ 
sued, at $99.00 per share, whereupon the defendant ad¬ 
vised said Taber that he, the defendant, could not and 
would not enter into any written agreement to purchase 
the said stock, for the reason, as the defendant then stated 
to the said Taber, that he, the defendant, was financially 
unable to pay the purchase price or any part thereof, for 
the said stock; thereupon, on the date last aforesaid, the 
said Taber verbally proposed to the defendant that if the 
defendant would permit the said Taber to inform his em¬ 
ployer, the plaintiff, that the defendant would purchase 
50 shares of the preferred stock of said Firestone Tire and 
Rubber Company, at $99 per share, when, as and if issued, 
that he, said Taber, would induce his employer, Gillet and 
Company, the plaintiff herein, to make no demand upon the 
defendant for a deposit of money or other payment on ac¬ 
count of the purchase price for said stock or to sign any 
written contract to purchase said stock, and that, he, Taber, 
would save the defendant harmless, and said Taber further 
stated to the defendant that as soon as the said stock was 
listed on the New York Stock Exchange he would get his 
employer, the plaintiff herein, to sell the said stock at a 
price greater than $99.00 per share; and at the time last 
aforesaid the said Taber further stated to defendant that 
in the event the selling price of the said stock on the New 
York Exchange or other market went below $99 per share 
that he, the said Taber, and his said employer, the plaintiff 
herein, would cancel the transaction and that the defendant 
would thereby assume no loss whatsoever, or any liability 
to pay for said stock, to which verbal proposal of 
9 the said Taber the defendant verbally agreed, and the 
aforesaid 50 shares of stock are the same stock de¬ 
scribed in plaintiff’s declaration. 

That on to wit: October 18,1929, at the time of the verbal 
understanding between the defendant and the said Taber, 
as aforesaid, the defendant did not execute and deliver any 
paper writing with the plaintiff, or anyone for it, by which 
defendant agreed to purchase said 50 shares of stock, nor 
did the defendant execute and deliver any power of at¬ 
torney or other written instrument to the plaintiff, or any¬ 
one for it, nor did the defendant sign a margin account, 
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agreement or card with the plaintiff with reference jto the 
said 50 shares of stock, nor did the defendant paiy any 
money or make a deposit of securities, in part pajunent, 
or otherwise, on the purchase price for said stocky The 
entire transaction was verbal, and the defendant says that 
the plaintiff herein, by its manager and agent then in Charge 
of the plaintiff’s Washington Office, and also by its jagent, 
said Taber, had and has knowledge that the aforesaid! trans¬ 
action with reference to said stock was entirely verbal. 

And the defendant says that on to wit: March 4j 1930, 
the plaintiff threatened to sue the defendant for the alleged 
entire purchase price of said 50 shares of said st<j>ck by 
reason of the verbal understanding between defendapt and 
said Taber, as aforesaid. 

And on to wit: March 7, 1930, the defendant received a 
letter from the plaintiff in which the plaintiff claimed that 
the defendant was indebted to the plaintiff in the sjum of 
$5024.62 for the said stock and that if the defendant would 
execute and deliver his note for $1250 the plaintiff would 
agree not to press its claim against defendant, and |would 
give defendant ample time to liquidate or partially feduce 
fflthe alleged indebtedness, and after verbal negotia- 
10 tions between the defendant and the plaintiff, by its 
agent, R. G. Taber, the defendant executed ahd de¬ 
livered the defendant’s unsecured demand note,! dated 
March 29, 1930, payable to the order of the plaintiff, in 
amount $1,000, which note the plaintiff accepted and agreed 
to take no action against the defendant to collect the alleged 


purchase for said stock, within a period of one year from 
March 29, 1930, provided said note be liquidated by some 
monthly payment. The said extension of time grafted to 
the defendant and plaintiff’s forbearance to sue the de¬ 
fendant for said one year -was not a written agreement 
signed by plaintiff and defendant, but upon the delivery to 
the plaintiff of the said note of $1,000, as aforesaid, the 
plaintiff, by its treasurer, wrote a letter to the defendant 
dated March 29,1930, which is set forth in plaintiff ’sj decla¬ 
ration and characterized therein as plaintiff’s “\Vritten 
offer dated March 29, 1930, to defendant”. Between to wit: 
May 27, 1930, and February 26, 1931, defendant did pay 
$290.00 to the plaintiff on defendant’s aforesaid note. 


The defendant says that there existed no valid considera¬ 
tion for the execution and delivery of defendant’s said un- 
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secured note for $1,000 to the plaintiff, and there existed 
no valid consideration for the said payments aggregating 
$290.00 by defendant to plaintiff, for the reason that the 
plaintiff’s agreement to take no action to collect from the 
defendant the amount of the plaintiff’s demand for the 
alleged purchase price of said 50 shares of stock, was a 
baseless and unenforceable demand, and was not a valid 
consideration oh' a contract, and it was and is legally un- 
enfomble because the transaction between defendant and 
plaintiff, by its agent Taber, was entirely verbal. 

And the defendant says that the plaintiff ought not to 
have or maintain his aforesaid action against him, but by 
reason of the facts hereinbefore set forth the defendant 
says he is entitled to recover against the plaintiff the 
11 aforesaid sum of $290.00, with interest as set forth in 
the defendant’s bill of particulars hereto annexed and 
hereby made part hereof, no part of which has been re¬ 
turned or paid to the defendant, and the same is now un¬ 
paid and the same is now owing to the defendant by the 
plaintiff, for which amount of $290.00 the defendant asks 
for judgment against the plaintiff, besides costs. 

Defendant’s Plea No. 2. 

And for a further plea to the declaration and each and 
every count thereof, the defendant says that he did not 
accept the said stock, or any certificate or certificates repre¬ 
senting the same, or any part thereof mentioned and de¬ 
scribed in said declaration; that he did not actually receive 
the said stock, or any certificate or certificates representing 
the same, or any part thereof; that he did not give some¬ 
thing in earnest to bind the so-called bargain, or in part 
payment of said stock; that the defendant did not himself, 
nor did any agent of the defendant thereunto lawfully au¬ 
thorized for and 1 on behalf of the defendant, make any note 
or memorandum in writing of any agreement or bargain or 
contract to purchase said stock. The defendant further 
says that no certificate or certificates for 50 shares of the 
said stock mentioned and described in the plaintiff’s 
declaration were placed in the name of the defendant, nor 
did the defendant ever become a stockholder of the Fire¬ 
stone Tire and Rubber Company, nor was the defendant’s 
name recorded upon the stock ledger or books of the said 
Firestone Tire and Rubber Company, as stockholder of said 
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company, nor did said company issue or deliver to defend¬ 
ant, or cause to be delivered to defendant, or by his order 
to anyone for him, any dividends, or check or checks or 
other evidence of indebtedness of said Firestone Tire and 
Rubber Company representing a dividend or dividends 
upon the said 50 shares of stock described in the plaintiff’s 
declaration, and the defendant says that he piever 
12 executed and delivered to the plaintiff or to apyone 
for it, a power of attorney or other written instru¬ 
ment by which the defendant authorized or empowered the 
plaintiff, or anyone in its behalf, to endorse the name pf the 
defendant upon any dividend check or checks of said I Fire¬ 
stone Tire and Rubber Company representing dividend or 
dividends upon the aforesaid 50 shares of stock, nor did the 
defendant ever authorize the plaintiff, or anyone for jit, to 
receive dividends from said company on said 50 shades of 
stock. 

And by reason of the foregoing, the defendant sayi that 
the plaintiff ought not to have or maintain his aforesaid 
action against the defendant. 

j 

Defendant’s Plea No. 3. 

j 

I 

! 

And for a further plea to the third count of plaiiitiff’s 
declaration the defendant admits that the plaintiff is A cor¬ 
poration ; that the defendant denies that he placed an order 
with the plaintiff for the purchase of the stock therein!men¬ 
tioned, when, as and if issued, excepting as heretofore 
recited in defendant’s plea No. 1, which is hereby referred 
to and made part hereof; that he denies that said stock was 
purchased by plaintiff for defendant; defendant admits 
that he did not pay the plaintiff upon its demand pn to 
wit: November 1, 1929, for said stock, for the reasouj that 
defendant never obligated himself, in writing, to purchase 
said stock and defendant made no deposit or payment of 
any kind on account of the alleged purchase price for said 
stock, and the plaintiff had no legal claim against the de¬ 
fendant for said stock; that the defendant did not on j\)Larch 
29, 1930, enter into new terms of credit as alleged iff said 
third count; the defendant says that on to wit: October 18, 
1929, one R. G. Taber, soliciting agent of the plaintiff, 
urged and induced the defendant, in a conversation between 
said Taber and defendant, to verbally agree to permit said 
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Taber to inform his employer, the plaintiff herein, 

13 that this defendant would purchase 50 shares of 
Firestone Tire and Rubber Company, preferred 

stock, at $99 per share, when, as and if issued, and that he, 
said Taber, would induce his employer, Gillet and Company, 
the plaintiff herein, to make no demand upon the defendant 
for a deposit of money or other payment on account of the 
purchase price for said stock, and that he, said Taber, would 
save the defendant harmless, and on to wit: October 18, 
1929, said Taber further stated to the defendant that in 
the event the selling price of said stock on the New York 
Exchange, or other market, went below $99 per share, that 
he, said Taber, and his said employer, the plaintiff herein, 
would cancel the transaction and that the defendant would 
therebv assume no loss whatsoever or anv liabilitv to pav 
for said stock, and the said Taber further stated to the de¬ 
fendant that as soon as the said stock was listed on the New 
York Stock Exchange he would get his employer, the plain¬ 
tiff herein, to sell the said stock for a price greater than 
$99 per share, of all of which the plaintiff, by its agents, 
had knowledge. 

The defendant savs that by reason of the verbal under- 
standing between him and the plaintiff, by its agent, with 
reference to said stock, as aforesaid, he never became 
legally liable for the purchase price of said stock; but the 
defendant says that, on or about March 29, 1930, at the 
urgent demands of the plaintiff upon the defendant to pay 
for said stock, which has never been delivered to the defend¬ 
ant, and notwithstanding the fact that the defendant never 
agreed in writing to buy the said stock, and not having made 
any deposit or payment on account thereof, and no part of 
said stock having been delivered to the defendant, and no 
dividend thereon having been received by the defendant, the 
plaintiff did, on or about March 29, 1930, agree not to take 
action against the defendant to collect the alleged pur¬ 
chase price for said stock within one year from March 29, 
1930, provided the defendant would execute and de- 

14 liver to the plaintiff the defendant’s note for $1,000, 
dated, to wit: March 29, 1930, payable on demand, 

to be held by plaintiff, which unsecured note the defendant 
did give to the plaintiff, and the defendant did, between 
May 27, 1930, and February 26, 1931, pay to the plaintiff a 
total sum of $290.00 on defendant’s said note; this defend- 
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ant says that the defendant’s unsecured demand not^ was 
given and said payments of $290.00 w r ere made, without 
valid consideration for the reason that the extension of time 
granted to the defendant by the plaintiff and the agreement 
of the plaintiff to forebear to sue the defendant for one 
year as aforesaid, were predicated upon a baseless demand 
of the plaintiff, to wit: the verbal understanding between 
the defendant and the plaintiff, by its agent, Taber,j with 
reference to the said Firestone stock, as aforesaid!; the 
defendant denies that any dividends on said stock have been 
applied on the account of defendant for any advances, if 
any, made by the plaintiff on behalf of the defendant^, de¬ 
fendant says that he has never received said stock, or any 
part thereof, or any dividends on said stock, nor dip the 
defendant ever authorize the plaintiff to endorse thje de¬ 
fendant’s name on anv dividend checks, if anv such checks 
were ever issued; that no dividends in money havej ever 
been paid to the defendant in respect to the said Fireistone 
stock described in plaintiff’s declaration; defendant denies 
that all time for credit has expired as alleged in said third 
count, for the reason that the defendant never became or 
was legally liable to the plaintiff on account of the alleged 
purchase price for said stock, as hereinbefore set forth; de¬ 
fendant denies that the plaintiff is entitled to be reimbursed 
for advances, if any, the plaintiff may have made to acquire 
the aforesaid stock; defendant admits that the plaintiff 
has demanded of the defendant that he pay the plaintiff for 
said stock and that the defendant refused to do so; and the 
defendant further says that on to wit: July 18, 1931, 
15 the plaintiff, by its attorneys, advised the defendant, 
by letter, that the aforesaid 50 shares of Firestone 
stock would be sold immediately by the plaintiff, and that 
suit against the defendant for the amount equal to the dif¬ 
ference between the selling or market price of said stock on 
July 18,1931, which the defendant says was, bid price, bn the 
New York Stock Exchange, in the sum of $61.50 per ^hare 
and asking price was in the sum of $62.50 per share, and the 
price claimed by the plaintiff from the defendant, us of 
October 18, 1929, which was $99.00 per share; and said 
plaintiff, by its attorneys, in the said letter of to wit: j July 
18, 1931, stated that suit would be brought agains); the 
defendant by the plaintiff unless the said difference! was 
paid by the defendant before August 1, 1931. On July 21, 
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1931, the defendant replied to the said letter of July 18, 
1931, and set forth, among other things, that the defendant 
was not indebted to the plaintiff for anything of value 
received by the defendant from the plaintiff or for any 
service rendered by plaintiff to the defendant. 

By reason of the foregoing, the defendant says that he 
is not indebted to the plaintiff in the sum sued for, or in 
any other amount, and the defendant says that the plaintiff 
ought not to have or maintain his aforesaid action against 
this defendant. 

LEVI H. DAVID, 

ALAN B. DAVID, 
Attorneys for Defendant. 

16 Bill of Particulars. 

Grillet and Company, a Corporation, to Claude C. Pierce, Dr. 

To amounts paid in cash by Claude C. Pierce, defendant, 
to the plaintiff, Gillet, on note executed and delivered by 
defendant to the order of the plaintiff, dated to wit: March 
29, 1930, which said note was without consideration: 


1930. 

May 27 . Amount paid $100.00 

July 7. 44 44 100.00 

Oct. 24 . 44 44 50.00 

Nov. 29 . 44 44 10.00 

Dec. 30 . 44 44 10.00 

1931. 

Jan. 27 . 44 44 10.00 

Feb. 26 . 44 44 10.00 


$290.00 

with interest from the foregoing respective dates of pay¬ 
ment. 

Service acknowledged this 11th day of July, 1932. 

J'. RAYMOND HOOVER, 

A tty. for Plaintiff. 
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Demurrer to Defendant’s Pleas. 

j 

Filed July 19, 1932. j 

******* 

Comes now the plaintiff by its attorneys, James A. t)avis 
and J. Raymond Hoover, and says that pleas of the defend¬ 
ant Nos. 1, 2 and 3 filed herein, are bad in substance. 

JAMES A. DAVIS, j 

J. RAYMOND HOOVER, j 

Attorneys for Plaintiff. 

| 

17 Note: Points of law to be argued: 

1. The contract or agreement alleged in the declaration 
between plaintiff and defendant and dated March 29, 1930, 
supersedes all prior agreements on the subject of sale of 
said stock between plaintiff and defendant. 

2. That the agreement and contract dated March 29, |1930, 
as alleged in the declaration, is not denied but is admitted. 

3. That the contract alleged in the declaration is piani- 
fested by a writing signed by the parties hereto, as reqjuired 
by the Statute of Frauds, D. C. Code, Sec. 1119. j 

4. That the contract alleged in the declaration is sp far 
executed and performed by the parties, plaintiff and de¬ 
fendant, that the rights and obligations of the parties hereto 
cannot be affected by the Statute of Frauds as enacted in 
Sec. 1119, D. C. Code. 

5. That the declaration recites a valid consideration for 
the promissory note of $1,000.00 mentioned in said declara¬ 
tion and dated March 29, 1930. 

6 . That no facts are alleged in the pleas Nos. 1 , 2j and 
3 of the defendant which constitute a defense to plaintiff’s 
cause of action alleged in the declaration. 

7. That the defendant is estopped to deny the validity of 
the contract of March 29,1930 alleged in the declaration 

8. That the pleas of defendant contain immaterial! and 
argumentative matter. 

9. That said pleas are bad for duplicity. 
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18 Memorandum of Court. 

Filed November 21, 1932. 
******* 

The demurrer to the second plea to the third count is 
sustained. It is not necessary that the contract described 
in the third count be in writing. See Campbell v. Willis , 
53 App. D. C. 299. 

There is a serious dispute of fact between the parties as 
to what did transpire at the time of the alleged agreement 
to purchase the stock. It is not clear whether the $1,000 
note was given bv defendant after or before the writing of 
the letter dated March 29, 1930, a portion of which is set 
forth in the declaration. In my opinion it is rather a close 
question of law whether the signing of the note complied 
with the statute of frauds, and this may depend upon the 
circumstances under which the note was signed. 

Plaintiff’s brief raises the point that the payments on 
the note were a sufficient part payment to comply with the 
statute. But this point is not covered by the demurrer, and 
the declaration does not allege that the payments were made 
on the stock. 

I will overrule the demurrer to the other pleas and deny 
the motion for judgment under the 73 Rule. 

November 21, 1932. 

JESSE C. ADKINS, 

Justice. 

Memorandum. 

November 21, 1932.—Demurrer to 2nd plea to the 3rd 
count of declaration sustained; as to other pleas overruled. 
Motion of plaintiff for Judgment under 73d rule denied. 

19 Replication of Plaintiff to Pleas of Defendant. 

Filed December 30, 1932. 
******* 

Now comes plaintiff, Gillet and Company, a corporation, 
and for replication to pleas numbers one, two and three of 
defendant filed herein, and each and every of them, says: 
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That Reginald G. Taber who solicited defendant, Cjlaude 
C. Pierce, to purchase the stock mentioned in the declara¬ 
tion was employed by plaintiff only in the capacity of bales- 
man; that said Taber had no authority to make or approve 
contracts for plaintiff, or bind plaintiff in the matter of 
sale of stock, without the approval of an officer of plaintiff; 
that the order given to said Taber by defendant foif said 
stock on, to wit, October 18,1929, was approved by an officer 
of plaintiff, without knowledge of any agreement between 
defendant and said Taber to save harmless the said de¬ 
fendant, or anv agreement between said Taber and defend- 
ant whereby said Taber would suggest that plaintiff |make 
no demand upon defendant for a deposit of money or other 
payment on account of the purchase price of said stcjck or 
to sign any written contract to purchase said stock that 
such an arrangement was not known to or approved by 
plaintiff, and was outside the scope of employment off said 
Taber; that the order for said stock given by defendant and 
approved by plaintiff as aforesaid was a sale to defendant 
by plaintiff of said stock for cash upon delivery only] that 
no conditions whatever were attached to the sale of said 
stock by plaintiff to defendant; that plaintiff is without 
knowledge as to what statements defendant made toj said 
Taber as to his (Claude C. Pierce’s) financial ability tp pay 
for said stock, but no such statements as are alleged i|n de¬ 
fendants pleas were communicated to plaintiff at thej time 
of said sale, to wit, October 18, 1929, or at the time c)f the 
making of the contract of March 29, 1930, as set up ifn the 
declaration and this replication; that plaintiff says 
20 the following statement or allegation in defendant’s 
plea number one, and repeated substantially iti his 
plea number three, to wit: 

‘‘thereupon on the date last aforesaid, the said Taberj ver¬ 
bally proposed to the defendant that if the defendant \^ould 
permit the said Taber to inform his employer, the plaintiff, 
that the defendant would purchase 50 shares of the pre¬ 
ferred stock of said Firestone Tire and Rubber Company, 
at $99 per share, when, as and if issued, that he, said Tpber, 
would induce his employer, Gillet and Company, the plain¬ 
tiff herein, to make no demand upon the defendant for a 
deposit of money or other payment on account of the pur¬ 
chase price for said stock or to sign any written contract 
to purchase said stock, and that, he, Taber, would savb the 
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defendant harmless, and said Taber further stated to the 
defendant that as soon as the said stock was listed on the 
New York Stock Exchange he would get his employer, the 
plaintiff herein, to sell the said stock at a price greater than 
$99 per share; and at the time last aforesaid the said Taber 
further stated to defendant that in the event the selling 
price of the said stock on the New York Exchange or other 
market went below $99 per share that he, the said Taber, 
and his said employer, the plaintiff herein, would cancel the 
transaction and that the defendant would thereby assume no 
loss whatsoever, or any liabilit- to pay for said stock, to 
which verbal proposal of the said Taber the defendant 
verbally agreed,’’ 

was unknown to plaintiff, on to wit, October 18, 1929 and 
also on, to wit, March 29, 1930, the date of the contract 
alleged in the declaration and this replication, and plain¬ 
tiff denies the same; that it was outside of the authority 
and duties of said Taber to make such an arrangement as is 
above quoted ;i that if such an agreement as is alleged in 
defendant’s first plea, and repeated in his third plea, and 
quoted aforesaid was actually made between defendant and 
Taber, it was not disclosed to this plaintiff either at the 
time of the original sale, to wit, October 18, 1929, or at the 
time of the making of the agreement of March 29, 1930, be¬ 
tween plaintiff and defendant and alleged in the declaration 
and this replication; that plaintiff denies that it ever agreed 
with defendant on, to wit, October 18, 1929, or any other 
time to sell said stock as soon as listed on the New York 
Stock exchange at a price greater than $99 per share; 
21 it further denies that it at any time agreed with the 
defendant that in the event the selling price of the 
said stock on the New York Stock Exchange or other market 
went below $99 per share, that it, Gillet & Company, would 
cancel the transaction and that the defendant would thereby 
assume no loss whatsoever, or any liability to pay for said 
stock; that plaintiff says the said sale of said stock to de¬ 
fendant was for cash upon delivery; that the full purchase 
price of said stock was due and payable on November 1, 
1929. 

And the plaintiff, Gillet and Company, a corporation, for 
further replication to pleas numbers one, two and three of 
defendant filed herein, and each of them, says: 
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Plaintiff admits that at the time plaintiff sold to defend¬ 
ant and defendant purchased from plaintiff the sto<fk men¬ 
tioned in the declaration, to wit, October 18, 1929, that the 
plaintiff signed no written agreement to purchase said 
stock; that defendant was notified on, to wit, November 1, 
1929, and subsequent occasions that said stock had been 
placed to the credit and account of defendant, and demand 
was made for payment thereof; that payment was ncjt made 
as demanded for said stock, and on, to wit, March 2$, 1930, 
plaintiff and defendant, after some negotiations, Entered 
into a written agreement whereby defendant agreed ito give 
his $1000.00 promissory note to plaintiff as additidnal se¬ 
curity and pay the account and note in accordance with said 
agreement; that said stock was held by plaintiff {as col¬ 
lateral security for the payment of the purchase price 
thereof from November 1, 1929, to and including tlje time 
of entering into the said agreement of March 29, 19^0, and 
still is so held; that a letter dated March 29, 1930, inj words 
and figures as follows was written by plaintiff ai^d for¬ 
warded to defendant, to wit: 

i 

22 “Gillet & Co., Bankers. 


March Twenty-Ninth, |930. 

“Dr. Claude C. Pierce, 

Public Health Department, 

Washington, D. C. 

Dear Sir: 

i 

In accordance with the statement rendered you of your 
account as of March 1st, 1930, you are indebted to us in the 
amount of $5,025.62, representing the cost of 50 Sharks The 
Firestone Tire and Rubber Company 6% Cumulative Pre¬ 
ferred Stock, Series “A,” with stock purchase Warrants, 
plus acczfred interest to the above date. 

In consideration of the delivery to us of your not^ made 
payable to us in the amount of $1,000, to be used as ad¬ 
ditional security against your account with the understand¬ 
ing that you will liquidate the note by some monthly pay¬ 
ment, and your further promise to discharge the amount of 
the entire obligation as soon as possible, we hereby agfree to 
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take no action to collect the amount due within one year 
from date hereof. 

Yours verv truly, 

(Signed) * * JOHN P. WIN AND, 

Treasurer 

JPWrFLB. 


that the promissory note mentioned in letter of March 29, 
1930, as aforesaid is in words and figures as follows: 

“$1,000.00. i Washington, D. C., March 25, 1930.’’ 

“On demand after date I promise to pay to the order of 
Gillet & Co. One Thousand 00/100 Dollars. Payable at 

-. Value received with interest at six per cent per 

annum. 

(Signed) C. C. PIERCE, 

3833 Military Rd. N. W., 
i Washington, D. C.” 


that defendant employed and was represented by counsel 
when the said agreement of March 29, 1930, was made and 
entered into, and was so represented for several months 
thereafter, and particularly during October, 1930; that the 
said attorney and counsellor at law, during his employment 
by defendant, wrote a letter to plaintiff dated October 15, 
1930, in words and figures as follows: 


23 “Law Offices of Clyde D. Garrett, Colorado Building. 


“Gillet & Company, 

Light & Redwood Sts., 
Baltimore, Md. 

Gentlemen : 


October 15, 1930. 


In reply to your letter of the 11th instant addressed to 
Claude C. Pierce, U. S. Public Health Service, this City, 
relative to the purchase of 50 shares of Firestone Tire & 
Rubber 6% preferred stock, which you are carrying in his 
name, I wish to call your attention to the letter of your 
Treasurer addressed to Dr. Pierce under date of March 29, 
1930, whereby it is agreed that you will continue to carry 
the account and take no action to collect the same for a 
period of one year from the date thereof, provided he give 
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j 

you his $1000 note to be used as security for the account in 
addition to the stock, with the understanding that he will 
liquidate the $1000 note by “some monthly payment!”. 

Payments aggregating $200 have been made on abcount 
of the $1000 note, and I am advised by Dr. Pierce that 
within one week from the date hereof he will be in a position 
to make payments to cover the months during which no 
payments were made. 

I trust that this will be agreeable to you, and j would 
thank you to advise me promptly concerning the saifne. 

Yerv truly yours, 

(Signed) ' ’ CLYDE D. GARRETT.” 

CDG/ES. | 

that said attorney and counsellor at law while so employed 
by defendant wrote a letter to plaintiff dated October 23rd, 
1930, in words and figures as follows: 

“Law Offices of Clyde D. Garrett, Colorado Building, 

Washington, D. C. 


October 23, lj930. 

Gillet & Company, j 

Light & Redwood Sts., 

Baltimore, Md. j 

Gentlemen : 

In further reply to your letter of the 11th instant ad¬ 
dressed to Dr. Claude C. Pierce, U. S. Public Healtli Serv¬ 
ice, this City, relative to the Firestone Tire & Rubber 6% 
preferred stock which you are carrying in his name, here¬ 
with is enclosed my check to your order for $50.00 to $ay the 
monthly instalments due on the note of Dr. Pierce which 
you hold. This payment is for the months of April, June, 
August, September and October, 1930, at the rate of j $10.00 
per month. Payments for the months of May and 
24 Jnly, aggregating $200.00, have been paid. 

My client is financially unable to make larger pay¬ 
ments at this time, but will continue to make monthly 
payments at the highest rate he can afford until Match 29, 
1931, the date of the expiration of your agreement with 
him. Of course in the meantime it is possible, and Dr. 
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Pierce hopes, that the whole matter may be liquidated in 
accordance with your letter of March 29th, 1930. 

Very truly yours, 

(Signed) 1 * * CLYDE D. GARRETT.” 

CDG/ES. 

that plaintiff and defendant have acknowledged, partially 
executed and relied upon the said agreement of March 29, 
1930, as an obligation existing between them; that the said 
stock mentioned in the agreement of March 29, 1930, was 
and is the identical stock sold to defendant on October 18, 
1930; that defendant made several payments on account of 
his note aggregating $290.00; that defendant paid on ac¬ 
count of the purchase price of said stock on several differ¬ 
ent occasions after March 29, 1930, sums totalling $290.00; 
that said partial payments on the said purchase price were 
made in pursuance to and in execution of said contract of 
March 29, 1930, between plaintiff and defendant; that there 
was a valid consideration for said note of $1000.00; that 
there was a valid consideration for the said payments of 
$290.00 on the note and the purchase price of said stock; 
that defendant is not entitled to recover from plaintiff the 
said partial payments made by him totalling $290.00; 
that defendant consented to or acquiesced in having the 
dividends on said stock credited to his account; that de¬ 
fendant did obligate himself in writing to pay for the said 
stock; that plaintiff was not obligated to sell the stock on, 
to wit, July 18, 1931, as claimed by defendant, or at any 
other particular time in the absence of a request or direc¬ 
tion from defendant; that defendant gave no directions and 
made no request to sell said stock; that defendant took no 
action with reference to sale of said stock when plain- 
25 tiff wrote him on the subject, except to state that said 
stock should be sold for not less than $99.00; that the 
said agreement of March 29, 1930, grew out of and was the 
result of claim made from time to time upon defendant by 
plaintiff for payment of the said stock originally purchased 
by defendant from plaintiff on October 18, 1930, as alleged 
in the declaration and this replication. 

JAMES A. DAVIS, 

J. RAYMOND HOOVER, 

Attorneys for Plaintiff. 
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Motion for Judgment on the Pleadings. 

Filed February 9, 1933. j 

j 

* * * # # # # ! 


Now comes plaintiff in above cause, by its attorneys, and 
moves this court to render and enter judgment for the 
plaintiff upon the pleadings filed herein upon the following 
grounds, to wit: 

1. That there is no material issue of fact between!plain¬ 
tiff and defendant raised by the pleadings in this cause for 
submission to the triers of fact. 

2. That the substance or gist of the cause of action 
pleaded by plaintiff herein has been admitted by the defend¬ 
ant. 

3. That the only issues made in this cause are upoiji mat¬ 
ter of inducement, immaterial allegations or conclusions. 

4. That defendant admits the payment of moneys and 
other things of value in part payment for the stock men¬ 
tioned in the declaration and upon his agreement of March 
29, 1930, as alleged. 

5. That the agreement of March 29,1930, is definitely and 
specifically set forth in terms, and is alleged to be iij writ¬ 
ing, but said allegations are met with no valid denial. 

26 6. That issues of law only are raised by the [plead¬ 

ings herein. 

JAMES A. DAVIS, ! 

J. RAYMOND HOOVER, j 

Attorneys for Plaintiff. 

i 

Copy of the within motion, notice, and authorities ac¬ 
knowledged this 8 day of February, 1933. j 

LEVI H. DAVID, j 
Attorney far Defendant . 

i 

Memorandum. 

I 

February 17, 1933.—Motion for Judgment on the plead¬ 
ings denied. Exception noted. 
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Joinder in Issue. 
Filed February 18, 1933. 


The defendant hereby joins issue upon the plaintiff’s 
replication. 


LEVI H. DAVID, 
Attorney for Defendant. 


Memoranda. 


February 18,1933.—Joinder of Issue, Notice of Trial and 
Note of Issue, cause calendared. 

February 12,1934.—Verdict for plaintiff for $2189.26 and 
interest from March 27, 1933 (by direction of Court). 


27 Supreme Court of the District of Columbia. 


! Saturday, February 17, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

* * * * * # # 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Two Thousand One Hundred 
Eighty-nine Dollars and Twenty-six Cents ($2189.26) with 
interest thereon from March 27, 1933, together with costs 
of suit to be taxed bv the clerk and have execution thereof. 

Memoranda. 

February 19, 1934.—Appeal noted in open Court, order 
fixing amount of supersedeas bond at $3,000.00, cost under¬ 
taking on appeal $100.00 or deposit of $50.00 in lieu thereof. 

March 7, 1934.—Undertaking on Appeal approved and 
filed. 

March 10, 1934.—Proposed Bill of Exceptions, notice to 
Plaintiff’s couhsel and service acknowledged—filed. 
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i 


Assignment of Errors. 

i 

i 

i 

Filed March 20, 1934. j 

1 

* * # M # # # | 

i 

The defendant Claude C. Pierce, appellant on appeal to 
the Court of Appeals of the District of Colpmbia, 

28 hereby assigns the following errors, and says tliat the 

trial court erred in the following particulars!: 

i 

1. In receiving in evidence letter of plaintiff’s witness 
John P. Winand, for plaintiff, to the defendant,! dated 
March 29, 1930. 

7 t t l 

2. In permitting plaintiff’s witness John P. Winhnd to 
testify as to the meaning of the word “cash” contained in 
bill of the plaintiff dated October 18, 1929, sent to defend¬ 
ant. 

3. In permitting plaintiff’s witness John P. Winand to 
answer the question of counsel for plaintiff, 

i 

Q. “Street certificate means, does it not—does it dr does 
it not—that the name of Dr. Claude C. Pierce is to be writ¬ 
ten in by some other person?” 

4. In receiving in evidence letters of Clyde D. Garjrett to 
the plaintiff, dated, respectively, October 15 and 16, 1.930. 

5. In permitting plaintiff’s witness John P. Winand to 

testify as to the entries of credits entered by plaintiff on 
the account of the defendant on ledger card of the plaintiff, 
and as to the application of $290.00 paid by defendant to 
plaintiff. i 

6. In refusing to permit the defendant, on the cross-exam¬ 
ination of plaintiff’s witness John P. Winand, to elicit from 
said witness that the cause of action alleged in the declara¬ 
tion had been assigned by the plaintiff prior to th^ insti¬ 
tution of this suit. 

7. In refusing to allow defendant to show on cross-exam¬ 
ination of plaintiff’s witness John P. Winand, that! plain¬ 
tiff had no title to the cause of action alleged in the declara¬ 
tion. 

8. In sustaining objection of plaintiff’s couhsel to 

29 the following questions asked by defendant’s counsel 
of the plaintiff’s witness John P. Winand, on cross- 

examination : 
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Q. 44 Did the Baltimore-Gillet Company take over all of 
the accounts (of Gillet and Company) indicated in a cir¬ 
cular letter of Gillet and Company, dated June 20,1931? 

(which said circular letter was shown to the witness, who 
identified and read the same, and which said letter the 
witness testified had been prepared by the plaintiff and 
by it sent to defendant on or about June 20, 1931). 

9. In sustaining the objections of plaintiff’s counsel to 
each of the following questions of defendant’s counsel put 
to plaintiff’s witness John Winand, on cross-examination: 

(a) 44 Is it not a fact that since on or about June 20, 1931, 
the Baltimore-Gillet Company, a body corporate, took over 
all of the business of Gillet and Company? 

(b) Is it not a fact that the Baltimore-Gillet Company 
took over all of the assets of Gillet and Company since on 
or about June 20, 1931? 

(c) Is it not a fact that Gillet and Company did not on or 
about June 16,1932, own this account against Dr. Pierce?”, 

it being stated to the court that the object of the said ques¬ 
tions was to show that the plaintiff was not the owner of the 
account in suit. 

10. In overruling on cross-examination of plaintiff’s wit¬ 
ness Winand, the proffer of proof that defendant that the 
title to the account sued for herein was not in the plain¬ 
tiff at the time this suit was instituted. 

11. In refusing to allow the defendant to ask, on cross- 
examination of plaintiff’s witness Winand, why plaintiff did 
not sell the said 50 shares of Firestone stock on or about 

July 16, 1931, as set forth in letter of plaintiff’s 
30 attorney Jos. Townsend England, written to defend¬ 
ant. 

12. In refusing to permit defendant’s counsel to ask 
plaintiff’s witness Winand, on cross-examination: 

44 Did you tell him (referring to plaintiff’s attorney. Jos. 

Townsend England) to inform Dr. Pierce that unless he 

balanced his account the stock would be sold immediatelv 

* 

to liquidate the account?” 

13. In refusing to permit the defendant to offer in evi¬ 
dence the minute book of the plaintiff, containing resolution 
of its Board of Directors dated June 10, 1931, authorizing 
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and approving a written agreement between the Baltimore 
Company, a corporation, of Maryland, and Gillet and Com¬ 
pany corporation, the plaintiff, whereby the plaintiff agreed 
to transfer and deliver to the said Baltimore Company all 
of the assets and property of every kind and description, 
real and personal, of the plaintiff, according to the tehns of 
a contract, dated June 10, 1931, it being stipulated!at the 
trial of the instant case that said contract was carried out. 

14. In overruling the proffer of proof of defendant’s 
counsel that the plaintiff had no title to the cause of action 
sued on at the date of the institution of this suit. 

15. In refusing to permit the defendant to offer in evi¬ 

dence the minutes of the Board of Directors of the Balti- 
more-Gillet Company as of June 26, 1931, showing that the 
assets of Gillet and Company were transferred to the! Balti¬ 
more Company, and also showing the contract between the 
corporations, one of which was Gillet and Compaiiy, the 
plaintiff herein, pursuant to which Gillet and Company 
transferred all of its assets to The Baltimore Company in 
June, 1931. ! 

16. In refusing to receive in evidence the letter df The 
Baltimore Company to The Baltimore-Gillet! Com- 

31 pany, dated June 26, 1931, containing the otter of 
The Baltimore Company to sell all of the assess and 
property of Gillet and Company to the Baltimore-Gillet 
Company which were acquired by the Baltimore Copapany 
pursuant to contract dated June 10,1931, between Gilljet and 
Company and the Baltimore Company, and the acceptance 
of said offer, as set forth in the resolution of the Bohrd of 
Directors of The Baltimore-Gillet Company. 


17. In sustaining the objection of plaintiff’s counsel to 
the introduction in evidence on behalf of defendant, the 
minutes of the Board of Directors of the BaltimorelGillet 
Company, as of June 26, 1931, setting forth the consumma¬ 
tion of the transfer of all of the assets of Gillet and Com¬ 
pany, to the Baltimore Company, corporation, including 
resolutions and the contract by and among said corpora¬ 
tions. 

18. In refusing to receive in evidence the circular j letter 

of the plaintiff to defendant, dated June 20, 1931, advising 
defendant the Baltimore-Gillet Company will acquire all 
of the assets of Gillet and Company. | 
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19. In granting the motion of plaintiff to direct a ver¬ 
dict for plaintiff for $2,189.26, with interest from March 
27, 1933; and in instructing the jury to find a verdict for 
the plaintiff in the said sum with interest. 

20. In entering judgment for plaintiff. 

LEVI H. DAVID, 

! ALAN B. DAVID, 

Attorneys for Defendant. 


Service of foregoing Assignment of Errors is hereby ac¬ 
knowledged this i9th dav of March, 1934. 

JAMES A. DAVIS, 

1 Of Counsel for Plaintiff. 



Memorandum. 


April 11, 19o4—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

I Wednesday, April 25, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

# ^ * * * # # 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by his attor¬ 
ney presents to the Court his Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of record, nunc 
pro tunc, w’hich is hereby accordingly done. 

Designation of Record. 

Filed March 10, 1934. 

• *•**•* 

The clerk of the court will please include the following 
papers in the above entitled case, in the transcript of 
record, on appeal to the Court of Appeals: 

1. Declaration filed June 16, 1932, excluding the third 
count thereof \vhich was abandoned by plaintiff at the trial, 
and omitting the affidavit of merit. 
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2. Pleas of defendant filed July 11, 1932, omitting the 
affidavit of defense. 

3. Demurrer to pleas. 

4. Memo: Order November 21, 1932, demurrer tp de- . 

fendant’s second plea to third count of declaration 
33 sustained, and overruled as to other pleas. 

5. Replication by plaintiff to defendant’s pleas, 
filed December 30, 1932. j 

6. Joinder in issue by defendant to plaintiff’s replication, 
filed Februarv 18, 1933. 

7. Memo: Joinder of Issue, notice of trial and N6te of 
Issue, cause calendared, filed February 18, 1933. 

8. Verdict of jury by direction of court for plaintiff, 
Februarv 12, 1934. 

9. Judgment, February 17, 1934. 

10. Memo: Appeal noted in open court February 19,j 1934, 
order fixing amount of supersedeas bond $3,000, or cobt un¬ 
dertaking on appeal $100, or deposit of $50, in lieu thereof. 

11. Proposed Bill of Exceptions, notice to plaintiff’s 
counsel, and service acknowledged, filed. 

12. Memo: Order settling Bill of Exceptions. 

13. Assignment of Errors. 

14. Memo: Undertaking of $100 for costs on appeal, with 
surety, approved and filed. 

15. This designation. 

LEVI H. DAVID, ! 

ALAN B. DAVID, | 

Attorneys for Defendant. 


Service of foregoing designation is hereby acknowl 
this 10th day of March, 1934. 


edged 


JAMES A. DAVIS, 

Attorney for Plaintiff. 


34 Counter Designation of Record . 

Filed March 15, 1934. 

* # * * # * * | 

The clerk of the Court will please include in the transcript 
of record on appeal to the Court of Appeals the following 
papers in addition to the designation made by defendant, 
Claude C. Pierce: 
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1. Declaration filed June 16, 1932, is to include the bill 
of particulars made part thereof. 

2. Motion of plaintiff for judgment on the pleadings 
. filed February 9, 1933. 

3. Memo. Order of Court filed, overruling motion for 
judgment on the pleadings. 

" JAMES A. DAVIS, 

J. RAYMOND HOOVER, 

Attorneys for Plaintiff. 

Service of copy of the foregoing additional designation of 
record is acknowledged this 15 day of March, 1934. 

LEVI H. DAVID, 

Per E. COFFMAN, 

Attorney for Defendant. 

35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 34, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of ’which are made part of this 
transcript, in cause No. 81412 at Law, wherein Gillet & Com¬ 
pany, a corporation, is Plaintiff and Claude C. Pierce is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of May, 1934. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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36 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81,412. 

G-illet & Company, Corporation, Plaintiff, 

vs. 

Claude C. Pierce, Defendant. 

Notice to Plaintiff’s Counsel. 

To Mr. J. A. Davis, of counsel for plaintiff: j 

Herewith the undersigned counsel for the defendant jiand 
you the final draft of the Bill of Exceptions in the afaove 
entitled cause, which draft includes all of the matters and 
things passed upon by Chief Justice Wheat on Fitiday 
afternoon, April 20, 1934. Please take notice that I Hiall 
move the Court on Tuesday, April 24, 1934, at the ^iour 
of three o’clock, p. m., or as soon thereafter as counsel|may 
be heard to sign the said Bill of Exceptions, in duplicate. 

LEVI H. DAVID, ! 

Investment n Building , 
ALAN B. DAVID, 

Investment Building , 
Attorneys for Defendant. 

Service of the foregoing notice, together with a copjy of 
the final draft of said Bill of Exceptions, is acknowledged 
this 23 dav of April, 1934. 

JAMES A. DAVIS, 

Of Counsel for Plaintiff. 

37 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81412. 

Gillet & Company, Corporation, 

vs. 

Claude C. Pierce. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on to 
be tried before Mr. Chief Justice Alfred A. Wheat of the 
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Supreme Court of the District of Columbia, and a jury, on 
February 9, 1934. 

After the jury was sworn, counsel for the plaintiff an¬ 
nounced to the Court that the plaintiff abandoned the third 
count of plaintiff’s declaration and waived the issues joined 
thereon. 

Thereupon, to maintain the issues joined in this cause, 
the plaintiff produced as a witness John J. Winand, who, 
after being dulv sworn, testified in substance as follows: 

My occupation is Secretary of the plaintiff, Gillet and 
Company, Investment Bankers. I was employed in the 
investment business in October, 1929, and was so employed 
in March, 1930. I am acquainted with the transaction in¬ 
volving some Firestone Stock claimed to have been pur¬ 
chased by the defendant from the plaintiff. 

A letter dated March 29, 1930, signed by witness, and 
written by him on behalf of the plaintiff, to the defendant, 
was identified by witness. Said letter was offered in evi- 
dence, to which offer defendant, by his counsel, objected on 
the ground that it does not show that the defendant ever 
agreed in writing to buy the said Firestone stock, and the 
letter would not make a contract under section 1119 of the 
Code, it being a transaction involving more than fifty dol¬ 
lars, and that it is necessary for some writing to exist 
between the parties. Said objection was overruled, to 
which ruling an exception was duly noted by the Court. 

Counsel for the defendant admitted that the defendant 
received the said letter. 

38 Said letter is as follows: 

“Gillet & Co., Bankers. 

March Twentv-ninth, 1930. 

“Dr. Claude C. Pierce, 

Public Health Department, 

Washington, D. C. 

Dear Sir: 

In accordance with the statement rendered you of your 
account as of March 1st, 1930, you are indebted to us in 
the amount of $5,025.62, representing the cost of 50 Shares 
The Firestone Tire and Rubber Company, 6% Cumulative 
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Preferred Stock, Series “A,” with stock purchase War¬ 
rants, plus accrued interest to the above date. 

In consideration of the delivery to us of your note plade 
payable to us in the amount of $1,000, to be used as addi¬ 
tional security against your account with the under standing 
that you will liquidate the note by some monthly payipent, 
and your further promise to discharge the amount of the 
entire obligation as soon as possible, we hereby agr^e to 
take no action to collect the amount due within one year 
from date hereof. 

Yours very truly, 

JOHN P. WINAND, 

JPW :F.LB. Treasuref.” 

The witness further testified: 

The item of $5,025.62 set out in said letter represent^ the 
cost of the stock, which was 50 shares at a price of $99 a 
share, plus accrued dividend, less any dividends vjhich 
might have been credited to the account from the time it) was 
purchased up to March 1, 1930. The defendant gave his 
note for $1,000 referred to in said letter, which the witness 
produced, the signature of the defendant was admitted by 
counsel for the defendant. Said note was offered and re¬ 
ceived in evidence. Said note is dated March 25, 1930J and 
the maker thereof, Claude C. Pierce, the defendant, prom¬ 
ises to pay on demand after date thereof to the ord^r of 
Gillet and Company, $1,000, with interest at 6% per aniium. 

Thereupon, a certain letter from the plaintiff, Gilletj and 
Company to the defendant, dated October 18, 1929, | and 
also a bill, bearing the same date, from the plaintiff to the 
defendant, which counsel for defendant admitted wer£ re¬ 
ceived by defendant, were offered by plaintiff and received 
in evidence. Said letter, dated Washington, D. C., October 
18, 1929, is as follows: 

39 4 4 Dear Dr. Pierce: 

As arranged with our Mr. Taber, we are please^ to 
confirm sale to you today of 50 shares Firestone Tire land 
Rubber Company 6% preferred Stock (with warrants) at 
99 and dividend, when as and if issued. 

4 ‘We thank you for this business. 

* 

Verv truly yours, 

SIDNEY T. THOMAS, | 
Gillet and Company 
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The aforesaid bill is as follows: 


4 4 67457. 


Gillet & Co., Bankers, Baltimore, Md. 

Telephone Calvert 2861-2-3-4-5. 

Sold to Claude C. Pierce, Esq., 1207 Public Health Serv¬ 
ice, Washington, D. C. 

No. S 1306 C. Date 10/18/29. Settlement date 10/22. 
11/1/29 Taber, Washington. 

Quantity. Security. Price. Principal. Interest Corns. Total 

or Dividend. 

50 Shs. Firestone Tire & <)9 4950 50.00 _ 5000.00 

Rubber Co.. G% 

Pfd. w. W. 


Interest Periods M.J.S.D. 1. 

2 months — days Cash St. Cft. 

Figured for Payment at our office 11/1; if payment is not 
made on this date, please add 0.83 additional interest for 
each calendar dav. Securitv will be delivered as vou in- 

•> V %! 

struct. 

We confirm sale to you today of the above listed se¬ 
curities. 


Very truly yours, 


GILLET & 00. 


Payment may be made at our Washington Office: Gillet & 
Co., Investment Building, Washington, D. C. 

Counsel for 4 plaintiff directed witness’ attention to the 
words 44 Sold to Claude C. Pierce, Esq.” and 44 No. 
S-1306-C” and witness was asked to explain the meaning 
thereof. Witness answered: 44 That is the number of the 
particular ticket—not this bill, but the original ticket which 
was made up covering this transaction.” The date 
4 4 10-18-29” on said bill was the date of the consummation 
of the transaction. 44 Settlement date’ on the bill 10-22-29 
was the date on which the stock was to be paid for. No¬ 
vember 1,1929, was the delivery date arranged between the 
salesman Taber and Dr. Pierce. 
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The witness was asked what the word “cash” inj said 
bill means, to which counsel for defendant objected, 
40 but the court overruled said objection, to which rul¬ 
ing of the court the defendant duly excepted, j Wit¬ 
ness answered: It meant that it was to be a cash transaction. 
Asked what the letters “St. Cft.” meant, the witness an¬ 
swered : 


It is the abbreviation for “street certificate” which means 
a certificate of stock in negotiable form. To us it Vould 
mean that the stock was to be delivered in street certificate 
in Washington on November 1 for cash, meaning for settle¬ 
ment in cash on November 1. 

Plaintiff’s counsel asked the witness: 


Q. “Street Certificate” means, does it not—does it or 
does it not—that the name of Dr. Claude C. Pierce isl to be 
written in by some other person?” To which defendant’s 
counsel objected on the ground that said question was lead¬ 
ing and suggestive, but the court overruled said objection, 
to which ruling defendant duly excepted, and the witness 
answered: 

A. “It would be issued in the name of any bro&er in 
negotiable form, endorsed by him. It might be issued in 
any name.” j 


The witness testified that the “five thousand dollars” 
is the amount of the bill. The defendant never paid any¬ 
thing on this account at this time. 

The plaintiff offered in evidence two letters, datbd re¬ 
spectively, October 15 and 23, 1930, from Clyde D. Ghrrett, 
addressed to Gillet and Company, at its Baltimore 1 , Md., 
office, to each of which defendant objected on the ground 
that the plaintiff having failed to show that the defendant 
ever purchased the stock, the plaintiff’s suit not beipg one 
upon the note, said letters, at this time, are premajturely 
offered unless the plaintiff intends to connect them! up in 
some way, but the court overruled said objection, to!which 
ruling defendant excepted. 

Said letters are as follows: 


3—6241a 
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Law Offices of Clyde D. Garrett, Colorado Building, 

Washington, D. C. 

October 15, 1930. 

Gillet & Company, 

Light & Redwood Sts., 

Baltimore, Md. 

41 Received Oct. 16, 1930. 

Gentlemen : 

In reply to your letter of the 11th instant addressed to 
Claude C. Pierce, U. S. Public Health Service, this City, 
relative to the purchase of 50 shares of Firestone Fire & 
Rubber 6% preferred stock, which you are carrying in his 
name, I wish to call your attention to the letter of vour 
Treasurer addressed to Dr. Pierce under date of March 
29, 1930, whereby it is agreed that you will continue to 
carrv the account and take no action to collect the same for 
a period of one year from the date thereof, provided he 
give you his $1000 note to be used as security for the ac¬ 
count in addition to the stock, with the understanding that 
he will liquidate the $1000 note by “some monthly pay¬ 
ment.’ ’ 

Payments aggregating $200 have been made on account 
of the $1000 note, and I am advised by Dr. Pierce that 
within one week from the date hereof he will be in a position 
to make payments to cover the months during which no pay¬ 
ments were made. 

I trust that this will be agreeable to you, and would thank 
you to advise me promptly concerning the same. 

Yerv trulv vours, 

CDG/ES. * * CLYDE D. GARRETT. 

Law Office of Clyde D. Garrett, Colorado Building, 

Washington, D. C. 

Received Oct. 2, 1930. 

! October 23, 1930. 

Gillet & Company, 

Light & Redwood Sts., 

Baltimore, Md. 

Gentlemen : 

In further reply to your letter of the lls£ instant addressed 
to Dr. Claude C. Pierce, U. S. Public Health Service, this 
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City, relative to the Firestone Tire & Pubber 6% preferred 
stock which you are carrying in his name, herewith jis en¬ 
closed my check to your order for $50.00 to pay the monthly 
instalments due on the note of Dr. Pierce which you! hold. 
This payment is for the months of April, June, August, 
September and October, 1930, at the rate of $10.0p per 
month. Payments for the months of May and July, ag¬ 
gregating $200.00, have been paid. 

My client is financially unable to make larger paypents 
at this time, but will continue to make monthly payments at 
the highest rate he can afford until March 29, 193IL, the 
date of the expiration of your agreement with hind. Of 
course in the meantime it is possible, and Dr. Pierce hopes, 
that the whole matter may be liquidated in accordance with 
your letter of March 29th, 1930. j 

Verv truly vours, 

CLYDE D. GARREfTT. 

CDG/ES. ! 

Counsel for defendant, in answer to a question asked by 
the Court, admitted that Mr. Garrett was the attorney for 
the defendant at the time of the writing of said letters. 

The witness testified that he received said letters and 
that he received the payments on account mentioned 
therein. 

42 Witness was asked what action, if any, the plaintiff 
took to collect the account on and after October 18, 
1929, to which he answered: “We presented the Stock—I 
had better not say 4 presented it? We sent it to Washington 
to be collected for by the Washington office.’’ Aijter a 
reasonable time, when it was not paid for, we communicated 
with the defendant from Baltimore. Up until that tifne he 
had been communicated with by the Washington officb. 

The witness was asked if he ever sent the defendant a 
statement of account, to which he answered: “Yes, sir. I 
did not do it myself, but I know it was done. I dip cor¬ 
respond with him.” 

j 

Bv Mr. David: 

Q. “Somebody in Washington told you that they (wrote 
letters to him, is that it? A. “It was done on the ’phofie. I 
am not sure about letters, but certainly on the telephone. 
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Q. “Was Dr. Pierce present at those ’phone conversa¬ 
tions? A. “He was spoken to on the 'phone either by 
Tabor, the man who originally contacted him, or by the 
Washington representative, Mr. Thomas. 

The witness testified that he never personally mailed a 
written statement to the defendant. 

Asked if he received personally any further sums on this 
indebtedness other than those mentioned in Mr. Garrett's 
letters of October 15 and 23, witness replied in the affirma¬ 
tive. 

The plaintiff offered in evidence the following letters of 
said Clyde D. Garrett, who was then the attorney for de¬ 
fendant, and thev were received. 

! * July 2, 1930. 

Gillet & Company, 

Light and Redwood Streets, 

Baltimore, Md. 

Gentlemen : 

Enclosed herewith is my check to your order for $100.00, 
which I would thank you to credit on the note of Dr. Claude 
C. Pierce. This, together with the payment made to you 
under date of May 27th, reduces the principal amount of 
the note to $800.00. 

Will you kindly acknowledge to me the receipt of this 
payment. 

1 Verv truly vours, 

CLYDE D. GARRETT. 

CDG/ES. 

43 November 28, 1930. 

Gillet & Company, 

Light & Redwood Streets, 

Baltimore, Md. 

Gentlemen : 

Enclosed herewith is my check to your order for $10.00 to 
be applied on the note of Dr. Claude C. Pierce, in accord¬ 
ance with previous correspondence, same representing the 
November 1930 payment. 

Very truly yours, 

CDG/ES. ' CLYDE D. GARRETT. 
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December 29, 1^30. 

Gillet & Company, 

Light & Redwood Sts., 

Baltimore, Md. 

Gentlemen : 

Enclosed herewith is my check to your order for $10.00 to 
be applied on the note of Dr. Claude C. Pierce, in accord¬ 
ance with previous correspondence, same representing the 
December 1930 payment. 

Very truly yours, 

CLYDE D. GARRETT, j 
By ELSIE LE B. STOWELL, j 

Secretary to Mr . Garrett. 
CDG/ES. ! 

January 26, 191,31. 

Gillet & Company, 

Light & Redwood Sts., 

Baltimore, Md. 

i 

Gentlemen : 

Enclosed herewith is my check to your order for $10.00 to 
be applied on the note of Dr. Claude C. Pierce, in accord¬ 
ance with previous correspondence, same representing the 
January 1931 payment. 


Very truly yours, 


CLYDE D. GARRETT. 
February 25, 1931. 


CDG/ES. 

Gillet & Company, 

Light & Redwood Sts., j 

Baltimore, Md. 

Gentlemen : 

Enclosed herewith is my check to your order for $10.Q0 to 
be applied on the note of Dr. Claude C. Pierce, in accord¬ 
ance with previous correspondence, same representing the 
February 1931 payment. 

Very truly yours, 

CLYDE D. GARRETT. 

CDG/ES. 
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44 May 24, 1930. 

Gillet & Company, 

Corner Light & Redwood Sts., 

Baltimore, Maryland. 

Gentlemen : 

Herewith is enclosed my check to your order in the 

amount of $100.00, which I would thank you to apply on 

account of the $1000.00 note of Dr. Claude C. Pierce that 

you hold with fiftv shares of Firestone Tire & Rubber Com- 
•* • 

pany 6% cumulative preferred stock, as security against 
his account with you. 

Please acknowledge to me receipt of this payment on ac¬ 
count of the note, and kindly credit the same on the back of 
the note. 

Very truly yours, 

CLYDE D. GARRETT. 

CDG/ES. 


Witness testified that the payments referred to in the 
Garrett letters were applied to defendant’s account. 

Plaintiff offered in evidence the following letters from 
Gillet & Company to Clyde D. Garrett, which letters were 
received. 


Clyde D. Garrett, Esq., 
Colorado Building, 
Washington, D. C. 


October 24, 1930. 


Dear Sir: 

We acknowledge and thank you for your letter of October 
23rd, enclosing check for $50.00, which amount we have 
credited to the account of Claude C. Pierce. 

We would appreciate it if you will let us have further 
payments as soon as possible. 

Very trulv yours, 

GILLET & COMPANY, 
Bv-. 


FM :EAM. 
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Mav Twentv-seventh. 1&30. 

* v 

Clyde D. Garrett, Esq., 

Colorado Building, 

Washington, D. C. j 

I 

Dear Sir : 

i 

We acknowledge receipt of your letter of May 24th, en¬ 
closing check for $100.00, which amount you have requested 
us to credit on account of note for $1,000.00, which we hold 
signed bv Dr. Claude C. Pierce. 

We wish to advise you that we have done this and we 
enclose herewith our formal receipt covering the che^k for 
$100.00, received. 

Very truly vours, 

GILLET & COMPANY, 

By-. ! 

FM.-EAM. i 

C. C. Washington Office. 

Julv 7th. llj)30. 

* T 

i 
j 

i 

Dear Sir : I 

i 

i 

We acknowledge receipt of your letter July 2nd enclosing 
check for $100 which amount we have, as requested, cred¬ 
ited on the note of Dr. Claude C. Pierce which we hold. 

Verv truly vours, 

GILLET & COMPANY, 
By-. 

FM/mh. 

October 24th, 1930. 

Clyde D. Garrett, Esq., 

Colorado Building, 

Washington, D. C. 

Dear Sir : 

We acknowledge and thank you for your letter of Octo¬ 
ber 23rd enclosing check for $50.00 which amount we; have 
credited to the account of Claude C. Pierce. 


45 

Mr. Clyde D. Garrett, 
Colorado Bldg., 

Washington, D. C. 
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We will appreciate it if you will let us have further pay¬ 
ments as soon as possible. 

Verv truly vours, 

GILLET & COMPANY, 
Bv-. 

November 29th, 1930. 

Clyde D. Garrett, Esq., 

Colorado Building, 

Washington, D. C. 

Dear Sir: 

We acknowledge with thanks receipt of your check for 
$10.00 which amount we have placed to the credit of the ac¬ 
count of Claude C. Pierce. 

Verv trulv vours, 

GILLET & COMPANY, 
Bv-. 

FM :EAM. 

Enel. 

C. C. Mr. Pierce. 

December 30, 1930. 

Clyde D. Garrett, Esq., 

Colorado Building, 

Washington, D. C. 

Dear Sir: 

We acknowledge with thanks receipt of your check to our 
order for $10.00, to apply on account of Dr. Claude C. 
Pierce’s indebtedness to us. 

Very trulv vours, 

GILLET & COMPANY, 
By-. 

FM :EAM. 

Enel. 


46 Witness produced the original entries on ledger 
card of Gillet & Company, showing its account with 
defendant and the question was asked witness by plaintiff’s 
attorney to state how many credits were made on the ac¬ 
count of defendant from March 29, 1930, to which question 
defendant’s counsel objected to the application by the plain¬ 
tiff of the said payments by defendant, aggregating $290, on 
the account, because the application should have been made 
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on the note given by defendant to plaintiff, but th^ court 
overruled said objection, to which ruling the defendant 
duly excepted. 

The witness answered detailing the seven payments total¬ 
ling $290, set forth in the Garrett letters. j 

The dividends received on the stock, whilst the sanjie was 
ehld by plaintiff as collateral, semi-annually, between De¬ 
cember 1, 1929 and March 1, 1933, thirteen dividends, ag¬ 
gregating $975.00, were credited to the account of defend¬ 
ant. The interest was figured at 6% on a monthly b^sis on 
the account shown to be due at the end of each month., If the 
dividend was received the first of the month defendant was 
given credit for that as of the first day of the month, ajid the 
interest credit was also allowed on the amount received. 

Witness testified that the stock was sold on Marjjh 27, 
1933, at $48.87 1 / 4 per share less commission and less the 
Federal tax, and that $2,431.75 is the net amount received 
by witness’ company from the sale of that stock. The com¬ 
mission for selling the stock was paid by a New York Stock 
Exchange broker. The net proceeds of sale of the stock, 
$2,431.75, was placed to the credit of defendant on J^Iarch 
27, 1933. ! 

Q. 4 ‘What was the amount of the balance, if any, due to 
your company from Dr. Pierce on March 27, 1933, j after 
that stock had been placed to his account and credit |? A. 
“$2,189.26.” j 

Q. “Have you ever been paid that amount or any] part 
of it. A. “No, sir.” j 

The witness further testified that before the stock! was 
sold he notified the defendant; that defendant did not| take 
up the matter with witness in any way; that defendant 
never came in at any time and offer- to take up this s^ock; 
that witness’ company made persistent effort after March 
29, 1931, to get this account closed. Plaintiff by its at¬ 
torney offered in open court to apply the proceeds of 
47 the sale of the collateral securitv sold on March 27th, 
1933, amounting to $2,431.75 to the account of thje de¬ 
fendant, to which offer the defendant made no objection. 

On cross-examination, the witness testified: 

I am now and have been secretary of Gillet & Company, 
since 1921, and am located in Baltimore. Reginald! G. 
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Tabor was a salesman of Gillet & Company, employed in 
its Washington office, and at the time of the transaction 
with the defendant involving the subject matter of this suit, 
which occurred in October, 1929. 

Referring to letter of October 18, 1929—plaintiff’s ex¬ 
hibit—written by Gillet & Company, by Sidney T. Thomas, 
the witness testified that the latter was then the representa¬ 
tive of Gillet & Company in Washington, and a vice-presi¬ 
dent of that corporation. 

I can’t say definitely whether I personally went over the 
Fierce transaction with Tabor. Asked what the expres¬ 


sion 


“as arranged with our Mr. Tabor” 


set forth in the 


letter from Gillet & Company to defendant, dated October 
18, 1929, meant, witness testified “that was the routine way 
or manner in which all sales were confirmed.” I did not 


see the letter before it went out and had nothing to do 
with the writing of it. Our Mr. Thomas, who was in charge 
of the Washington office of Gillet & Company, handled that. 
Mv attention was first drawn to this Tabor-Gillet-Pierce 


transaction when the stock was not paid for, after Gillet & 
Company were in a position to deliver the stock, which was 
around November 1 or 2, 1929. 

Witness testified that he had never seen any reply from 
defendant to the letter of plaintiff of October 18, 1929. I 
have never had any talk with defendant in reference to that 
letter or the bill sent to him. I don’t know where Tabor 


is. He left employ of Gillet & Company June 18, 1930. I 
don’t know where he went and I haven’t seen him since 


then. I have never had anv talk with Tabor in reference 

* 

to his transaction with Dr. Pierce about this stock. Gillet 


& Company is in business today. Their main office is in 
Baltimore; they also have offices in Washington and Phila¬ 
delphia. I know a company named the Baltimore-Gillet 
Company, a corporation, incorporated under the laws of 
Maryland. 

48 Thereupon, counsel for the defendant handed to 
the witness a certain printed circular letter of the 
plaintiff, Gillet & Company, dated June 20, 1931, and the 
witness was asked to read the same, which he did and iden¬ 
tified the said circular letter which had been prepared by 
Gillet & Co., the plaintiff, and sent by the plaintiff on or 
about June 20, 1931, to all of the customers of the plaintiff, 
including the defendant, Claude C. Pierce. Thereupon, 
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I 


counsel for the plaintiff stated to the court that the plaintiff 
admitted that the said circular letter had been sent bk~ the 


plaintiff to the defendant on or about the date appearing 
thereon. The said circular letter identified as aforesaid, 
reads as follows: 


G-illet & Co., Bankers. 
Telephone, Plaza 9060. 

Light & Redwood Sts., Baltimore. 


To our Customers: j 

Gillet & Company and the Baltimore Company, tlje in¬ 
vestment affiliate of The Baltimore Trust Company, j have 
agreed to consolidate their interests into a new Conjpany 
to be known as “The Baltimore-Gillet Company.” As! soon 
as all details have been arranged The Baltimore-Gillet 
Company will carry on the investment business of Gijlet & 
Company and The Baltimore Company. In the meantime 
our business will be continued as before. No interruption 
in business will be caused by the consolidation of interests, 
except that on or about July 13th our main office will be 
moved to “The Baltimore Trust Building, after which date 
our customers will receive statements and other communi¬ 
cations from The Baltimore-Gillet Company instead of 
from Gillet & Company. | 

The Baltimore-Gillet Company will acquire all oft the 
assets and assume all of the liabilities of Gillet & Company, 
and in return Gillet & Company will receive 150,000 scares 
of Baltimore Trust Company stock, thereby making 0-illet 
& Company the largest stockholder in The Baltimore Trust 
Company. In this new alignment Gillet & Company,! own¬ 
ing 24% of the stock of The Baltimore Trust Company, will 
have active and direct representation in its management. 
Mr. Charles B. Gillet will be President of The Baltimore- 
Gillet Company and the executive management and sales 
personnel will remain unchanged with the exceptions of cer¬ 
tain additions from the personnel of The Baltimore Com¬ 
pany. 


The Baltimore Trust Company is well known to the peo¬ 
ple of Baltimore. It was founded in 1882 and was re-ijncor- 
porated in 1910 under its present name. Its constructive 
attitude on the banking problems of the commercial and 
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business interests of Baltimore have enabled it to enjoy a 
growth which ik commensurate with its banking facilities 
and the service which it renders 100,000 depositors through 
its main office and nineteen branch offices located through¬ 
out the City. The total resources of The Baltimore Trust 
Company are in excess of $94,000,000. 

At a time when the need for sound investment informa¬ 
tion and advice on the part of institutions and individual 
investors has never been greater, the Baltimore-Gillet Com¬ 
pany with its large allied resources and valuable connec¬ 
tions will be able to render an investment service which is 
only possible through such an alignment. 

49 We hope that you will make use of these facilities 
and will also recommend them to your friends and 
acquaintances. 

Very trulv vours, 

I * GILLET & CO. 

June 20, 1931. 

The said circular letter was handed to the court, who 
read the same. 

Counsel for the defendant propounded the following ques¬ 
tion to the witness: 

Q. “Did the Baltimore-Gillet Company take over all of 
the accounts as indicated in this circular? To the said 
question, counsel for the plaintiff objected on the grounds 
that this is a suit on behalf of Gillet & Company, against 
Claude C. Pierce; that the note is made payable to Gillet 
& Company; that in this jurisdiction a suit must be brought 
in the name of the party to the contract and the assignment 
of it has nothing to do with it; that the assignment is a 
question wholly between the assignor and assignee, and if 
the assignor and assignee do not act fairly with each other, 
equity takes care of their rights. 

Counsel for defendant stated that the record shows that 
the present suit by Gillet & Company was filed June 16, 
1932, claiming to be the owner of the cause of action sued 
on, and defendant claims the right to show, on cross-exam¬ 
ination of the witness, that the plaintiff had assigned all 
of its right, title and interest in the subject matter of 
plaintiff’s asserted cause of action to another corpora¬ 
tion a year before the present suit was started; that the 
burden of proof is upon the plaintiff to show that the plain- 
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tiff has the cause of action; and that on cross-examination 
the defendant claims the right to show that the defendant 
does not owe the plaintiff, by showing that title to the tause 
of action is not in Gillet & Company. 

The court sustained plaintiff’s objection and ruled that 
the defendant could not show that title to the cause had been 
assigned by the plaintiff prior to the date of the institution 
of this suit, to which ruling of the court, the defendant^ duly 
excepted. The court observing that the pleadings did not 
present any such issue. Whereupon the following occurred. 

The Court (addressing counsel for defendant): 
50 You have evidently known of this ever sincq this 
suit was established. There has been no n^otion 
made. j 

Mr. David: I have not had this paper in my possession 

until recently. 

* 

The Court: I think your client has. You got it from; him. 

Mr. David: I certainly did. 

The Court sustained the plaintiff’s objection. 

The witness, continuing, on cross-examination, testified 
that Lawrence V. Cochrane is the Secretary of the balti- 
more-Gillet Company and he has its minute book, ijhave 
no connection with that company. Their office is inj The 
Baltimore Trust Building, in Baltimore. Gillet and pom- 
pany still operates its business; they buy and sell shocks. 

By Mr. David: 

Q. “Is it not a fact that since on or about June 20, jl931, 
the Baltimore-Gillet Company, a body corporate, took lover 
all of the business of Gillet & Company?” To which Ques¬ 
tion counsel for plaintiff objected, and the court sustained 
the objection, to which ruling of the court, the defendant 
excepted. 

I 

Bv Mr. David: 

•/ 

Q. “Is it not a fact that the Baltimore-Gillet Comjpany 
took over all of the assets of Gillet & Co. since on or about 
June 20, 1931,” to which question counsel for plaintiff ob¬ 
jected, and the court sustained said objection, and the de¬ 
fendant duly excepted. 

Q. “Is it not a fact that Gillet & Company did nQt on 
about June 16, 1932, own this account against Dr. Pierjce?” 


i 


I 
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To which question counsel for plaintiff objected, and the 
court sustained said objection, to which ruling defendant 
duly excepted. 

By Mr. David: “Your Honor will not permit me to ask 
that question, the object being that the plaintiff was not the 
owner of the account? 

The Court: I know what your object is. 

Bv Mr. David: Mav I not show that in the case- 

•/ ** 

The Court: I have already ruled indicating that I did 
not think you could. You get your exception. 

By Mr. David: I note an exception, your Honor. May I 
say to your Honor that in support of those questions my 
proffer of proof is that the account sued for herein was not 
in Gillet & Company, the plaintiff, at the time of the in¬ 
stitution of this suit. That is the proffer of proof. 
51 Whereupon counsel for the defendant showed to 
the witness the following letter, which the witness 
identified as containing the signature of Joseph Townsend 
England, who, the witness testified, was the attorney for the 
plaintiff in Baltimore and to whom the plaintiff first re¬ 
ferred the claim against the defendant in this case: 

Tyler and England, Attorneys at Law, 612-14 Equitable 

Building, Baltimore, Md. 


July 18, 1931. 


Dr. Claude Pierce, 

United States Public Health Service, 
Washington, D. C. 


My Dear Sir: 


On behalf of my client, Gillet and Company, to whom 
you are indebted in the amount of approximately $5,000, I 
beg to advise that this account will be liquidated at your 
account and risk immediately, and suit will be brought 
against you for the balance due unless the same is paid on 
or before the first of August, 1931. 

We have attempted to confer on several occasions with 
your counsel, Mr. Garrett, but for various reasons the con¬ 
ferences have never been able to take place. However, I 
know that at the present time my client does not care to 
consider the matter in any light other than above set forth. 
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i 
i 

i 

Kindly take due notice of the above and govern youjrself 
accordingly. 

Verv truly yours, 

JOS. TOWNSEND ENGLAND. 

cc. Clyde Garrett, Esq. 

Counsel for the defendant offered the foregoing ljetter 
in evidence as a part of the defendant’s case, to which there 
was no objection by plaintiff’s counsel. The witness testi¬ 
fied that the plaintiff did not sell the stock immediately ac¬ 
cording to the foregoing letter. Counsel for the defendant 
asked the witness “Why not?”, to which counsel foj* the 
plaintiff objected, and the court sustained said objection, 
to which ruling the defendant noted an exception. 

I know the stock was not sold on or about July 18, [L931. 
Counsel for the defendant asked the witness, “Why nqt?”, 
to which counsel for the plaintiff objected and the courtj sus¬ 
tained said objection, to which ruling the defendant ex¬ 
cepted. I know that the plaintiff’s lawyer had informed Dr. 
Pierce that the stock would be sold on or about the dajte of 
Mr. England’s letter. I may have talked to Mr. England 
or written him before he wrote his letter to Dr. 
52 Pierce. Whereupon counsel for the defendant asked 
the witness the following question: “Did you tell 
him to inform Mr. Pierce that unless he balanced hijs ac¬ 
count the stock would be sold immediately to liquidate the 
account?” To which question counsel for the plafntiff 
objected and the court sustained said objection, to which 
ruling the defendant excepted. 

The bid price on the New York Stock Exchange of the 
said stock, on or about July 18, 1931, when that letterj was 
written, was $61.50 per share, or $3,075 for the 50 shades. 

Thereupon, at the request of counsel for the defendant 
the witness produced the minute book of Gillette and Com¬ 
pany, containing the resolution of the Board of Directors 
of said company dated June 10, 1931, authorizing and ap¬ 
proving a written agreement by and between the Baltimore 
Company, a corporation duly incorporated under the laws 
of Maryland, of the one part, and the plaintiff, Gillette and 
Company, a corporation incorporated under the la^s of 
Delaware, on the other part, by the terms of which thd said 
Gillette and Company agreed to transfer and deliver t^ the 
said Baltimore Company all of the assets and property of 
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every kind and description, real and personal, of the said 
Gillette and Company according to the terms and condi¬ 
tions of the said contract, which is hereinafter set out in 
full, which said assets and property were owned and pos¬ 
sessed by the said Gillette and Company on June 10, 1931, 
and it was stipulated by and between the respective counsel 
for the plaintiff and defendant in this case that the said 
contract was carried out on or about June 10, 1931. The 
counsel for the defendant advised the court that the pur¬ 
pose of the said proffer was to show that at the date of the 
institution of this suit the title to the cause of action de¬ 
clared on was not in the plaintiff but in another corporation, 
to which proffer of proof the counsel for the plaintiff ob¬ 
jected and the court sustained said objection, to which rul¬ 
ing of the court counsel for the defendant noted an exception. 

The witness' testified that his minute book containing the 
said agreement dated June 10, 1931, by and between the 
Baltimore Company, corporation, of the one part, and Gil¬ 
lette and Company, corporation, is identical in every re¬ 
spect with the minutes of the Baltimore Company, 
53 which are hereinafter set forth and are not included 
at this point to save repetition. 

Thereupon the plaintiff announced its case closed in 
chief. Counsel for the defendant thereupon moved the 
court to direct the jury to return a verdict in favor of the 
defendant on the ground that the evidence in this case 
shows that the plaintiff, Gillette and Company, had no 
title to the cause of action at the tin& this suit was insti¬ 
tuted, but the court overruled said motion, to which ruling 
of the court the defendant noted an exception. 

Thereupon the defendent to maintain the issues of his 
part joined, produced Lawrence V. Cochrane, as a wit¬ 
ness, who, after being first duly sworn, testified in substance 
as follows: 

I reside in Baltimore. I am Secretary-Treasurer of the 
Baltimore Gillette Company, a body corporate, and have 
been since its incorporation in June 1931. The President 
of the Company is James Bruce. In answer to defendant’s 
subpoena I have here the minute book of the Baltimore Gil¬ 
lette Company, corporation, and at the request of counsel 
for the defendant I now here identify said minute book, and 
here is the resolution passed by the Baltimore Gillette Com- 
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pany containing the agreement entered into betweein the 
Baltimore Gillette Company and Gillette Company, a cor¬ 
poration, as to the purchase by the Baltimore Gillette Com¬ 
pany of the assets of Gillette and Company. The d^te of 
the resolution is June 26, 1931 and said resolution wajs car¬ 
ried out. The Baltimore Company owns all the stdck of 
the Baltimore Gillette Company. The Baltimore Conjipany 
is a different company from the Baltimore Gillette ! Com¬ 
pany. 

Thereupon counsel for the defendant offered in evidence 
the minutes of the Board of Directors of the Baltimore 
Gillette Company contained in its minute book as hjaving 
occurred on June 26, 1931, by which the assets of Gillette 
and Company were transferred to the Baltimore Comlpany, 
together with contract and agreement set forth in the min¬ 
utes, to which the counsel for the plaintiff objected aiid the 
court] sustained said objection, to which ruling of the! court 
counsel for the defendant duly excepted. 

The said minutes are as follows: 

“The first meeting of the board of directors of the Balti¬ 
more Gillet Company Was held at the principal office of 
the company, No. 25 East Baltimore Street, palti- 
54 more, Maryland, on June 26, 1931, at 2:30 of clock 
p. m., pursuant to the following waiver of iiotice 
signed by all the directors named in the certificate of incor¬ 
poration : 

“Waiver of Notice: 

“We, the undersigned, being all the directors nanjed in 
the certificate of incorporation of the Baltimore jGillet 
Company, a Maryland corporation, do hereby call thd first 
meeting of the board of directors to be held at No. 25 East 
Baltimore Street, Baltimore, Maryland, on June 26, 1931, 
at 2:30 o’clock p. m., for the purpose of adopting bydaws, 
electing officers, authorizing the issuance of stock and trans¬ 
acting such other business as may be necessary or adv isable 
in connection with the organization of the company or the 
promotion of its contemplated business; and we hjereby 
waive notice of the time, place, and purpose of the meeting 


4—6241a 
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and consent to the transaction thereat of any and all mat¬ 
ters pertaining* to the affairs of the Company.’’ 

(Signed by all members of the board.) 

“The following directors constituting a quorum were 
present: 

(Consisting of 23 members of the board.) 


“Mr. Symington was made chairman of the meeting and 
Mr. Cochrane secretary thereof. The Chairman presented 
to the meeting a certified copy of the certificate of incor¬ 
poration of the company, and also a certificate of the State 
Tax Commission of Maryland, dated June 24, 1931, to the 
effect that the company had filed its certificate of incorpora¬ 
tion, that the bonus tax and all fees required by law had 
been paid, and that said certificate had been approved as in 

conformitv with law. The secretarv was directed to cause 
* •> 

a copy thereof to be inserted in the minute book. 

“The secretary presented and read, article by article, a 
form of by-laws for regulating and government of the com¬ 
pany and for the administration of its affairs. Upon mo¬ 
tion duly made, seconded and carried, it was resolved that 
the bv-laws submitted and read to this meeting be, and the 
same hereby Are, adopted as and for the by-laws of this 
company. 

“The secretary was directed to cause a copy of the said 
bv-laws to be inserted in the minute book. 

55 “The following were nominated for officers of the 
corporation to serve until their respective successors 
were chosen and qualified, and, no further nominations 
having been made, were unanimously elected: 

“Donald Symington, Chairman of the Board; Charles B. 
Gillet, President; William S. Merrick, Vice-president; W. 
Bond Collins, Vice-president; R. Ridgelv Fisher, Vice- 
president; Thomas Swann, Vice-president; Robert Foster, 
Jr., Vice-president; I. W. Inglehart, Vice-president; P. E. 
Tome, Vice-president; Richard H. Bond, Vice-president; 
F. A. Levering, Assistant Vice-president; John P. Winand, 
Treasurer; Lawrence V. Cochrane, Secretary and Comp¬ 
troller; E. F. Brown, Assistant Secretary and Assistant 
Treasurer; H. L. Henry, Assistant Secretary and Assist¬ 
ant Treasurer; G. H. Steffev, Assistant Secretarv-Treas- 
unrer; Frank Muller, Jr., Assistant Secretary-Treasurer. 


CLAUDE C. PIERCE VS. GILLET & CO. 


51 


4 4 Upon motion duly made, seconded and carried i { was 
resolved that the seal, the impression of which is hereby 
affixed, be and the same is hereby adopted as the corporate 
seal of the company. 

4 4 The Chairman presented to the meeting a letter jfrom 
the Baltimore Company offering to sell to this conipany 
all the assets and property of every kind and description, 
real and personal, of Gillet & Company, received by it 
under a contract dated June 10, 1931, between the Balti¬ 
more Company and Gillet & Company, subject to thC lia¬ 
bilities of Gillet & Company, direct and contingent, as¬ 
sumed by the Baltimore Company under said contract!; this 
company to assume and pay said liabilities for 6,250 shares 
of the capital stock of this company, being the total au¬ 
thorized capital stock. 

44 The letter as presented read as follows: 

i 

4 4 4 Baltimore, June 26, 1931. 

4 4 4 The Baltimore Gillet Company, | 

4 4 4 Baltimore, Maryland. 

44 ‘Gentlemen: 

4 4 4 We offer to sell to you all the assets and property of 
every kind and description, real and personal, of Gillet & 
Company received by us under contract dated June 10, 
1931, a copy of which is attached hereto, between the Balti¬ 
more Company and Gillet & Company, subject to the lia¬ 
bilities of Gillet & Company, direct and contingent^ as¬ 
sumed by the Baltimore Company under said | con- 
56 tract, you to assume and pay said liabilities for 
6,250 shares of the capital stock of the Company, 
being the total authorized capital stock; said stock to be 
issued to us fully paid and non-assessable. This offer is 
conditioned upon you agreeing to allocate as between capi¬ 
tal and surplus the value of said property as you may carry 
it on vour books, in this wav: 

44 ‘Capital $2,000,000; surplus $2,500,000. ! 

44 ‘Yours very truly, 

‘‘‘THE BALTIMORE COMPANY, 

4 4 4 Bv CHARLES B. GILLET, j 

“ ‘President.’ 
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“Whereupon, upon motion duly made, seconded and 
unanimously carried, it was resolved : 

“1. That this company accept the offer made to it this 
day by the Baltimore Company as the same is set out in 
the letter addressed to this Company by it, bearing date 
June 26, 1931, a copy of said letter being incorporated in 
the minutes of this meeting, and that the issuance of 
6,250 fully paid and non-assessable shares, without par 
value, of the capital stock of this company for the follow¬ 
ing considerations be and the same is herebv authorized. 

“That all the assets and property of every kind and de¬ 
scription, real and personal, of Gillet & Company, received 
by the Baltimore Company under a contract dated June 
10,1931, between the Baltimore Company and Gillet & Com¬ 
pany. subject to the liabilities of Gillet & Company, di¬ 
rect and contingent, assumed by the Baltimore Company 
under said contract, this company to assume and pay said 
liabilities. 

“2. That in the opinion of the board of directors the 
actual value of said consideration is not less than 
$4,500,000. 

“3. That of the consideration received for said stock 
there shall be allocated to capital $2,000,000 thereof, and 
to surplus $2,500,000 thereof. 

_ 1 

“The Chairman called attention to the fact that under 
Section 24 of the by-laws it was the dutv of the board to 
designate two groups of officers for the purpose of pro¬ 
viding for access to securities in the possession of the 
company; whereupon upon motion duly made, seconded 
and carried, it was resolved that the board desig- 
57 nate the two groups of officers for the purpose of 
providing for access to securities in the possession 
of the company, as provided in Section 24 of the by-laws, 
as follows: 

“Group No. 1, John P. Winand; Lawrence V. Cochrane 
and Frank Muller, Jr. 

“Group No. 2, E. F. Brown, C. H. Steffev and H. L. 
Henrv. 

“There being no further business before the meeting, it 
then adjourned. 

“LAWRENCE V. COCHRANE, _ 

“Secretary . 
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‘‘This agreement, made this 10th day of June, 193JL, by 
and between the Baltimore Company, a corporation j duly 
incorporated under the laws of the State of Maryland, of 
the one part, and Gillet & Company, a corporation dully in¬ 
corporated under the laws of the State of Delaware, oil the 
other part. 

4 ‘The Baltimore Company has agreed to exchange 150,000 
shares of Baltimore Trust Company stock owned by ijt for 
all the assets and property of Gillet & Company subject 
to the terms and conditions hereinafter set forth. 

“Now, therefore, in consideration of the terms anil for 
other good and valuable considerations by each party to 
the other paid, receipt of which is hereby acknowledged, 
the parties hereto agree as follows: 

“1. The Baltimore Company agrees to transfer and de¬ 
liver to Gillet & Company 150,000 shares of Baltimore 
Trust Company stock at $30 per share, which said sljiares 
of the Baltimore Trust Company carry a beneficial interest 
in a like number of shares of the Baltimore Company. 

“2. Gillet & Company agrees to transfer and deliver to 
the Baltimore Company all of its assets and property of 
every kind and description, real and personal, which, after 
the payment of all obligations of Gillet & Company, cjirect 
or contingent, have an estimated value of $4,500,000. 

“3. The Baltimore Company agrees to assume and pay 
the liabilities of Gillet & Company, direct and contingent, 
and Gillet & Company guarantees to the Baltimore Com¬ 
pany that the assets and property transferred by Gil|let & 
Company to the Baltimore Company will liquidate to \yie Id 
not less than $4,500,000 in excess of said liabilities Within 
a period of five years from July 1, 1931. If on Junie 30, 
1936, the net amount received by the Baltimore Com- 
58 pany in liquidation of the assets and properties so 
transferred to it by Gillet & Company, plus the Value 
of such property and assets then held by the Baltimore 
Company, plus the amount then to the credit of the reserve 
fund hereinafter provided for in paragraph 6 (d) shpll be 
less than $4,500,000, Gillet & Company agrees to pay the 
difference to the Baltimore Company, either in cash or in 
Baltimore Trust Company’s stock at $30 per share at the 
option of Gillet & Company. 

“If at any time prior to the determination of the liabil¬ 
ity, if any, of Gillet & Company under its guarantee as 


54 


CLAUDE C. PIERCE VS. GILLET & CO. 


aforesaid, the majority of the executive committee of the 
Baltimore Company shall cease to be the nominees of Gillet 
& Company as contemplated by this agreement, and the 
liquidation of the assets and property transferred by Gillet 
& Company to the Baltimore Company, shall be subject to 
the approval of Gillet & Company. 

“4. The Baltimore Company also agrees to assume and 
pay the rent now being paid by Gillet & Company for the 
building now occupied by it until the said building is either 
sold or rented to other parties, or until June 30, 1936. 

“5. It is the intention of the parties that Donald Syming¬ 
ton will become chairman of the board of the Baltimore 
Company, that; Charles Gillet will become president of the 
Baltimore Company; that Gillet & Company will have a 
representative on the governing board, on the board of di¬ 
rectors and on the executive committee of the Baltimore 
Trust Company, and will also have representatives on the 
board of directors of the Baltimore Company and a ma¬ 
jority of its executive committee. 

“It is agreed that until June 30, 1936, the income and 
any accumulated surplus of the Baltimore Company shall 
be used and applied in the following order: 

“A. $375,000 per annum shall be paid as dividends to 
the stockholders of the Baltimore Company. 

“B. $36,000 per annum shall be paid to Gillet & Com¬ 
pany, which amount, plus dividends, at the present rate 
on the stock of the Baltimore Trust Company and 
59 the Baltimore Company which Gillet & Company will 
own as a result of this transaction, will enable Gillet 
& Company to pay the annual dividend of six per cent on 
its present outstanding preferred stock. It is understood 
and agreed that if at any time Gillet & Company shall re¬ 
ceive as dividends on its Baltimore Trust Company and 
Baltimore Company stock sufficient to enable it to pay said 
dividends on its outstanding preferred stock, then during 
such time the Baltimore Company shall be relieved from 
the annual payment herein provided for, and if the amount 
so received by Gillet & Company as dividends shall be at 
anvtime increased, so that the amount necessarv to be 
added to the dividends so received enable it to pay said 
dividends on its outstanding preferred stock is less than 
$36,000, then during said period the Baltimore Company 
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shall only be required to pay under the terms of this para¬ 
graph the amount so necessary. 

“C. There shall next be paid to Gillet & Compamf any 
additional amount which mav be necessary, in addition to 
said annual payment of $36,000 to enable Gillet & jCom- 
pany to pay its necessary corporate expenses and taries in 
addition to the dividends on its preferred stock. 

“D. All net income and earnings, if any, of the Balti¬ 
more Company from and after the effective date of[ this 
agreement, in excess of the amount required to makje the 
payments as set forth in sections A, B and C of this jpara- 
graph, shall be credited to a reserve fund of the Baltimore 
Company, and the amount of said fund on the books of 
the Baltimore Company as of June 30, 1936, shall bejcred- 
ited against and reduce, by the amount thereof, the liability, 
if any, of Gillet & Company under the guarantee pro¬ 
vided in paragraph 3 of this agreement. 


“Gillet & Company agrees for a period of five k*ears 
from the date hereof and/or until its liability as guarantor 
under paragraph 3 of this agreement is satisfied, riot to 
sell, pledge the assets of 100,000 shares of the said Balti¬ 
more Trust Company stock, nor to create any liability 
against Gillet & Compnv except under such terms and con¬ 
ditions as may be agreed upon between two representa¬ 
tives named by the Baltimore Trust Company and two 
named by Gillet & Company. In the event of 
60 the failure of the persons thus named to agree, the 
decision shall be submitted to a fifth party !to be 
selected by the four representatives named. 

“It is also agreed that the certificates representing said 
100,000 shares of Baltimore Trust Company stock shall be 
placed in a safe deposit box with access thereto bjv the 
joint order of the Baltimore Trust Company and Gillet 
& Company. 

“It is agreed that any question or questions arising out 
of the construction or operation of this agreement shall be 
submitted to and determined by two representatives pained 
by the Baltimore Trust Company and two representatives 
named by Gillet & Company, and that in the event bf the 
failure of the persons thus mentioned to agree, the decision 
shall be submitted to a fifth party to be selected by thri four 
represenatives named. 
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“This agreement is made subject to approval by the 
necessary corporate action of the parties. 

“In witness whereof the said parties have caused this 
agreement to be signed by their respective presidents and 
their respective corporate seals are hereunto affixed, duly 
attested bv their respective secretaries. 

“THE BALTIMORE COMPANY, 

! “By DONALD SYMINGTON, 

“ President. 

‘ ‘ Attest: 

“CHARLES C. KIEFFNER, 

“Secretary. 


“GILLET & COMPANY, 

“By CHARLES B. GILLET, 

“ President. 


“JOHN P. WIN AND, 

Secret ary." 


Thereupon counsel for defendant offered in evidence the 
printed circular letter of Gillet & Company to defendant, 
dated June 20, 1931, advising defendant that the Baltimore 
Gillet Company, will acquire all of the assets of Gillet & 
Company, which said circular letter is hereinbefore set 
forth, as part of the cross-examination of the witness John 
P. Winand, to which counsel for plaintiff objected, and the 
court sustained said objection, to which ruling of the court, 
the defendant duly excepted. 

61 Thereupon defendant offered, the same was re¬ 
ceived in evidence, the following letter of defendant 
to Tyler & England, dated July 21, 1931, which defendant 
testified be sent to them on the date thereof: 


Washington, D. C., July 21, 1931. 

Tyler and England, 

612-14 Equitable Bldg., 

Baltimore, Md. 

Gentlemen : 


I have received vour letter of July 18, in which vou say 
you intend to sue me on behalf of Gillet & Company of Bal¬ 
timore for an alleged indebtedness. In reply I will state as 
follows: 


1. I do not owe Gillet & Company for any service ren¬ 
dered or for anything of value received by me from them. 
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2. If I did owe Gillet & Company any money it would be 
absolutely impossible to pay them prior to August 1,11931 
or for a considerable period after that date. 

3. If Gillet & Company should get a judgment against 
me it would cause me no embarrassment whatever so far as 
my employment is concerned, nor would it be worth one; cent 
to the holder as I have no property that could be attached. 

4. Gillet & Company are carrying certain stock ii my 
name and the onlv wav to realize on this account is for them 
to continue to carry it until the stock can be sold at the jprice. 
they desire to force me to pay for the stock. 

5. This stock was placed in my name by an employee of 
Gillet & Company under a guarantee that he would assume 
any loss, which fact has been previously reported to Gillet 
& Company. 

6. My attornev, Mr. Clvde D. Garrett could onlv have 
presented the facts as above stated at any conference. Mr. 
Garrett tried to arrange a conference upon several 
occasions. 

7. If vou decide to sue me after considering the above 
facts I will have counsel present my case before the Court. 

Respectfullv, 

C. C. PIERCE. 

Thereupon, the defendant offered in evidence a duly cer¬ 
tified copy of the Certificate of Incorporation of The Balti- 
more-Gillet Company, a body corporate, under the laws of 
the State of Maryland, dated June 23, 1931, signed! and 
sealed by the incorporators of said company, to I wit: 
Charles B. Gillet, Iredell W. Inglehart and William S. ^Mer¬ 
rick, whose signatures were witnessed by A. L. Byrd,j and 
acknowledged by each of the said subscribers and incorpo¬ 
rators on June 23, 1931, before Austin L. Byrd, a Notary 
Public for City of Baltimore, Maryland; that! said 
62 certified copy of said Certificate of Incorporation is 
set forth that the same was received for record June 
24, 1931, at 10:30 o’clock a. m., and approved by the $tate 
Tax Commission of Maryland June 24, 1931, as in j con¬ 
formity with law and ordered recorded by Jesse D. price 
and A. LeRoy McCardell, Commissioners, and that the! said 
Certificate was recorded in Liber. No. 103, folio 383, oiie of 
the Charter Records of the State Tax Commission of Marv- 
land, as certified by Albert W. Ward, Secretary, Statej Tax 

i 

I 

i 

i 
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Commission of Maryland and Keeper of said Records; that 
said certified copy is under double certificate of Samuel K. 
Dennis, Chief Judge of the Supreme Bench of Baltimore, 
Maryland, and Stephen C. Little, Clerk of the Superior 
Court of Baltimore, Maryland. Said Certificate of Incorpo¬ 
ration provides, among other things, that the purposes for 
which the company is formed and the business or objects to 
be carried on and promoted by it are, among other things, 
(a) To purchase or otherwise acquire, invest in, hold, own, 
sell, exchange, mortgage, pledge or otherwise dispose of and 
deal in all kinds of stocks, bonds or any other obligations or 
securities of any corporation or corporations, public, quasi¬ 
public, or private, domestic or foreign; to issue in exchange 
therefor its own stocks, bonds or other obligations or 
securities; to merge or consolidate with any corporation in 
such manner as may be permitted by law; to aid in any man¬ 
ner any corporation whose stocks, bonds or other obliga¬ 
tions are held or in anv manner guaranteed bv the Com- 
pany, or in which the Company is in any way interested; 
and to do any other acts or things for the preservation, pro¬ 
tection, improvement or enhancement of the value of any 
such stocks, bonds or other obligations, or to do any acts 
or things designed for any such purpose; and while owner 
of any such stocks, bonds or other obligations to exercise all 
the rights, powers and privileges of ownership thereof, and 
to exercise any and all voting powers thereon; to guarantee 
the payment of dividends upon any stocks, or the principal 
or interest or both of any bonds or other obligations, and the 
performance of any contracts, (b) To enter into agree¬ 
ments of underwriting of the stocks, bonds or other securi¬ 
ties of any corporation, public, quasi-public or private, 
domestic or foreign, and to buy, sell and deal in the same 
or any interest therein; and to act as manager of such 
63 underwriting agreements, (c) To acquire, and pay for 
in cash, stocks, or bonds of this Company or other¬ 
wise (consistent with law), the good will, rights, assets and 
property, and to undertake or assume the whole or any part 
of the obligation or liabilities of any person, firm, associa¬ 
tion or corporation. * * * (h) To purchase or otherwise 

acquire, hold, own, lease, sell, exchange, mortgage, pledge, 
or otherwise dispose of any property, real or personal, 
rights, grants, concessions, business, franchises or good 
will which the Company may deem necessary or convenient 
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for the purposes of its business or the development o|r ex¬ 
tension thereof, and to do each and everything necessary 
or advisable to accomplish one or more of the purposes of 
the Company, or which may at any time appear to b£ for 
the benefit of the Company in connection therewith; afid in 
general in connection with the foregoing said Company jshall 
have and may exercise all the rights, powers and privileges 
now or hereafter belonging lo or conferred upon corpora¬ 
tions organized under the provisions of law authorizing 
the formation of such corporations; and that the |total 
amount of the authorized capital stock of the Company is 
six thousand, two hundred fifty (6,250) shares without par 
value. Said Certificate was excluded on plaintiff’s Objec¬ 
tion, to which ruling of the court deft, duly excepted. 


Claude C. Pierce, who, after being duly sworn, testified in 
substance: 

I am the defendant in this case. I am 55 vears old. I am 
employed by the U. S. Public Health Service. 1 aijn an 
Assistant Surgeon General in the Service and have charge 
of the Division of Personnel and Accounts in the main 
office in Washington, D. C. I know 'Reginald G. Taber, as a 
stock and bond salesman employed by the plaintiff, Gillet & 
Company, of Baltimore. On or about October 18, 19^9, or 
a few days before that date, the said Taber came to my |office 
and endeavored to induce me to purchase fifty shares of 
Firestone Tire and Rubber Company preferred stock, 4 T hen, 
as and if issued, at $99.00 per share. The Court pernjitted 
over objection of counsel for plaintiff to testify as follows: 
I told Taber that I had no money and could not purchase 
said stock nor bind myself to pay for it. Taber than told me 
that the stock had not yet been issued and that payment 
therefor need not be made as he would cause his employer, 
Gillet & Company, the plaintiff, to set-up an account 
64 in my name and that as soon as the said stock was 
issued and listed on the New York Stock Exchange, 
the stock would be sold by Gillet & Company at a price 
higher than $99.00 per share and the account be thus closed 
out with profit to me. I signed no agreement of any kind, 
made no payment whatever on the stock, nor did I ever sign 
any power of attorney, nor did I ever visit the office of 
Gillet & Company. I received the letter from Gillet & 
Company dated October 18, 1929, and a bill for the aipount 
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due for said stock on delivery, which were offered in evi¬ 
dence by plaintiff. The said Taber visited me from time to 
time and discussed the transaction. The transaction rested 
until some time in March 1930, when the said Taber visited 
me and referred to the transaction. He then informed me 
that if payment were not made suit would be instituted by 
Gillet & Company to recover the amount said to be due on 
the stock. I told the said Taber I had no money; that T had 
signed no agreement to purchase stock and that Gillet & 
Company could go ahead and sue. I then consulted Attor- 
nev Clvde D. Garrett and Mr. Garrett arranged for me to 
meet the salesman Taber in Mr. Garrett’s office, either 
March 18 or 20. Mr. Taber, Mr. Garrett and myself (de¬ 
fendant) had several meetings in Mr. Garrett’s office a few 
days prior to March 25th, 1930, or about March 18th, 1930. 
At one of these conferences, the said Taber promised on 
behalf of Gillet & Company that if I would give my note for 
$1,000 to Gillet & Company that he, Taber, would arrange 
that suit would not be brought for the stock for one vear 
from the date of the said note. A demand note for $1000 
in favor of Gillet & Company was signed by me on March 
25, 1930, and was delivered to the said Taber to be turned 
over by him to Gillet & Company. Mr. Taber said if I 
would sign the note I would not have to pay the note; he 
would pay it himself. On or about March 30, 1930, I re¬ 
ceived a letter from Gillet & Company dated March 29,1930, 
which letter is incorporated in this record, in which Gillet 
& Company acknowledged the receipt of the $1000 note 
and in which reference was made to a promise to pay the 
account in full. I never made any such promise. I made 
seven payments on the note dated March 25, 1930, as set 
forth in letters of Mr. Garrett to Gillet & Company, 
65 set forth above. I admit having made certain pay¬ 
ments oh the note and claim the right to recover back 
the sum of $290 paid on the note. Plaintiff did forbear to 
sue for one year. 

About June 21, 1931, I received a printed circular letter 
from Gillet & Company, dated Baltimore, June 20, 1931, 
headed “To Our Customers” containing the information 
that the Baltimore-Gillet Company would acquire all of 
the assets and assume all the liabilities of Gillet & Com¬ 
pany, which said letter is hereinbefore set forth, as part 
of cross-examination of John P. Winand, plaintiff’s witness. 
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Defendant testified on cross-examination that he hail an 

i 

agreement with Taber whereby Taber was to and agreed to 
save defendant harmless; that said agreement was in jvrit- 
ing and dated about the same date as the promissory; note 
of March 25, 1930; that said agreement was prepared by 
Mr. Garrett, attorney for defendant, and signed in the office 
of said Garrett. j 

Q. Didn’t Taber tell you then and there that this mjatter 
had not been reported to his employer and that it would 
embarrass him very much? A. (By defendant:) Mr.Taber 
said that this arrangement that I had made would embar¬ 
rass him very much. He did. That if Gillet & Comjpany 
sued me and we went into court and told of all this arrange¬ 
ment and everything that he, Mr. Taber, would be called 
on to carry out the terms of his agreement with me anil the 
stock was below what it was worth and he would have to pay 
the difference. That it would be very embarrassing. Defend¬ 
ant further on cross-examination testified that he write a 
letter dated March 23, 1931, and signed it, directed tq Gil¬ 
let & Company, in which he said “The agreement you ijnade 
with me in your letter of March 29, 1930, expires th^ end 
of the present month. So in order to keep this account in 
effect until we can both avoid unnecessary loss, the follow¬ 
ing proposition is submitted”. (This letter was not placed 
in evidence.) 

Upon cross-examination, the defendant testified that he 
had had one previous transaction with the said Taberj and 
that said transaction was a verbal agreement to purchase 
three hundred shares of Appalachian Company stoc^. I 
received a notice from Gillet & Company of the anjount 
due for the stock, but no payment was fnade 
66 thereon; that the said Taber arranged for the rbsale 
of this stock at a price slightly higher than the jprice 
quoted to the defendant by Taber. I have purchased qther 
shares of stock from brokers and others, not from Gillet 
& Company, from time to time during the past several 
years. I did not have an account with Gillet & Company 
at the time of the Taber Transaction in October 1929. 

I do not recall telling Mr. Hoover, counsel for plaintiff, 
that the said Taber stated to me that Gillet & Comjpany 
would fire him (Taber) if they knew of the details of the 
October, 1921, transaction with reference to Firestone Tire 
& Rubber Company stock. 


i 
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Asked if witness knew what Taber had told his employers, 
Gillet & Company, with respect to the transaction in ques¬ 
tion, and defendant testified that he had no way of knowing 
what Taber had told his employers, but that as far as de¬ 
fendant was concerned, Taber was Gillet & Company, as 
Taber was his (defendant’s) only contact with the com¬ 
pany. The defendant testified that the note for $1,000 to 
Gillet & Company had been obtained by Taber under a 
promise that he, Taber, himself, would yjay the note 
of defendant, and that Taber actually did pay to Clyde D. 
Garrett, attorney for the defendant, the sum of $200 on 
account thereof, which Mr. Garrett sent to Gillet & Com¬ 
pany to be applied as payment on the $1,000 note and that 
the additionali$90.00 paid on the note was paid by the de¬ 
fendant. 

Whereupon, the defendant announced that he had no fur¬ 
ther evidence to offer. In evidence as rebuttal testimonv 
the witness Sidnev T. Thomas testified in substance as 

•t 

follows: That he is investment banker and was employed 
with Gillet & Company in October 1929 and March 1930 
in the capacity of Vice-President and Manager of the Wash¬ 
ington Office; i that he had in his office a salesman named 
Reginald Taber; was asked if he knew defendant and re¬ 
plied that he did not, and to the best of his recollection 
never saw him before; recalled the transaction between de¬ 
fendant and his company occurring in October 1929 and 
March 1930; that he confirmed the sale of some Firestone 
Tire and Rubber Stock to Dr. Pierce in writing; that when 
this stock was not paid for on the settlement date he In¬ 
structed the salesman, Taber, to collect for it, and 
67 that happened several times because it was not col¬ 
lected; witness was then asked if he knew anything 
about an agreement between Dr. Pierce and the agent, Taber, 
with reference to the payment of this stock, and replied that 
he did not know it until vesterdav or the dav before; that it 
was never brought to his attention as manager of plaintiff 
that Dr. Pierce was not to pay for this stock if it went 
down; that he had no authority to approve of such a trans¬ 
action; that he was never asked to approve such a thing 
by Taber, Pierce or others; the transaction was supposed to 
be cash basis; that the witness is not with plaintiff now. 

The foregoing constitutes the substance of all of the tes¬ 
timony and evidence offered in the case. 
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And thereupon, the plaintiff moved the court to direct] the 
jury to render a verdict in favor of the plaintiff j for 
$2,189.26 with interest from March 27, 1933, and the cpurt 
granted said motion, over the timely objection and excep¬ 
tion of defendant’s counsel timely made, and the cpurt 
thereupon instructed the jury to render its verdict for 
plaintiff for said amount and interest, and accordingly the 
jury rendered its verdict as directed by the court, pjevi- 
ously to which the defendant’s counsel duly and timely ex¬ 
cepted. 

Be it further remembered, that each one of .the separate 
and several exceptions taken to each of the several ruljngs 
of the court hereinbefore set forth was taken by counsel 
for the defendant, as shown in this Bill of Exceptions, then 
and there, separately and severally, before the rendition of 
the verdict of the jury, and said exceptions and each of 
them were then and there separately and severally noted 
upon the minutes of the Chief Justice presiding at the trial, 
and counsel for the defendant now prays the court, to jsign 
this Bill of Exceptions, to have the same force and effect 
as if each of the exceptions were separately and severally 
set forth in a separate Bill of Exceptions and, at thi re¬ 
quest of said counsel, the same is accordingly signed, in 
duplicate, and made a part of the record in this case, tiunc 
pro tunc, this the 25th dav of April, 1934. 

ALFRED WHEAT, 

Chief Justice. 

Endorsed on cover: District of Columbia Supreme Cburt. 
Xo. 6241. Claude C. Pierce, Appellant, vs. Gillet & Com¬ 
pany, a Corporation. Court of Appeals, District of Colum¬ 
bia. Filed June 4, 1934. Henry W. Hodges, Clerk. 
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GILLET & COMPANY, A CORPORATION, 

APPELLEE. 


Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This appeal is from a final judgment (R. 22) qf 
the Supreme Court of the District, entered upon thje 
verdict of a jury (R. 22), in the sum of $2,189.2^ 
with interest from March 27, 1933, by peremptory 
direction of the court, on plaintiff’s motion, against 
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appellant; Claude C. Pierce, defendant below, in 
favor of the appellee, Gillet & Co., a corporation, 
plaintiff below, over the objection and exception of 
appellant (R. 63). 

On June 16, 1932, the plaintiff, Gillet & Company, 
a corporation, ‘*Investment Bankers” (R. 30), 
whose principal office was in Baltimore, Md. (R. 32, 
41-2), and which maintained an office in Washington, 
D. C. (R: 42), filed suit against the defendant (R. 
1-5), claiming that “there is now justly due and 
owing to plaintiff from defendant the sum of $4,634.42 
with interest from June 1, 1932” (R. 3, 5). In each 
of the two counts, which are substantially alike, the 
plaintiff alleges that on October 18, 1929, the plaintiff 
and the defendant entered into an agreement (not al¬ 
leged to be written), whereby the plaintiff agreed to 
sell, and the defendant agreed to buy from the plain¬ 
tiff, 50 shares of Firestone Tire and Rubber Com¬ 
pany, 6 per cent preferred stock, with warrants, at 
$99.00 per share, and dividend, when, as and if 
issued; that the stock was thereafter issued and that 
on November 1 , 1929 , plaintiff notified defendant 
that plaintiff tendered delivery and demanded pay¬ 
ment, amounting to $5,000 (R. 2, 4); that defendant, 
not having paid for the stock, the plaintiff on March 
29, 1930 (over five months after the alleged pur¬ 
chase), made a written offer (R. 2, 4) to defendant, 
reciting that defendant was indebted to the plaintiff 
as of March 1, 1930, for $5,052.62 for the stock, war¬ 
rants, plus interest, and that, “In consideration of 
the delivery to us of your note in the amount of 
$1,000.00, to be used as additional security against 
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your account with the understanding that you wilt 
liquidate the note by some monthly payment, ancjl 
your further promise to discharge the amount of th^ 
entire obligation as soon as possible, we hereby 
agree to take no action to collect the amount dufy 
ivithin one year" (R. 2, 4); that plaintiff’s written 
offer was thereupon accepted by defendant (no^: 
stated to have been accepted in writing). The plain r 
tiff alleges that pursuant to plaintiff’s offer, defend¬ 
ant gave his note of $1,000 to be held by plaintiff a£ 
additional security and that he made seven payment^ 
on said note, aggregating $290; 4 4 that said payments 
were credited to the account of defendant for th^ 
purchase price of said stock” (R. 2, 4). It is furthej' 
alleged “that defendant fails and refuses to make 
further payment on the purchase price of said stock 
in accordance with his said agreement of March 29, 
1930 , although demanded; that the period of orip 
year mentioned in said agreement of March 29, 1930, 
whereby plaintiff agreed to take no action has ex¬ 
pired and elapsed” (R. 3, 5). 

The plaintiff offered in evidence letter of John If. 
Winand, treasurer, dated March 29, 1930, to the de¬ 
fendant (R. 30-31), to which the defendant objected 
on the ground that the plaintiff’s letter did not, 
under Section 1119 of the Code, make a contract in 

i 

writing between the parties, and that it does ndt 
show that the defendant ever agreed in writing to 
buy the stock, which objection was overruled, tjo 
which ruling defendant excepted (R. 30). 

The plaintiff’s letter (R. 30) recited that in ac¬ 
cordance with its statement of account rendered 
March 1, 1930, the defendant was indebted to it fdr 
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$5,025.62 for 50 shares of the Firestone stock, and 
agreeing to take no action against defendant in con¬ 
sideration of defendant giving plaintiff his note for 
$1,000 as additional security. 

The note, dated March 25, 1930, was received in 
evidence (R. 31). Letters of defendant’s then at¬ 
torney, Clyde D. Garrett, were received in evidence, 
remitting seven respective payments, aggregating 
$290, on the note (R. 34, 35, 37-40). 

The plaintiff’s witness Winand testified that, 
after a credit of $2,431.75 arising from the sale by 
plaintiff of the stock on March 27, 1933, the balance 
due to Gillet £ Company on March 27, 1933, was 
$2,189.26, land that it had never been paid (R. 41). 

On cross-examination, plaintiff’s witness Winand 
testified that Reginald G. Taber was a salesman of 
Gillet & Company, in its Washington office, at the 
time of the transaction in October, 1929, with de¬ 
fendant, involving the subject matter of this suit (R. 
42); that Sidney T. Thomas, a vice-president of Gil¬ 
let & Company, was in charge of plaintiff’s Wash¬ 
ington office, and on October 18, 1929 (R. 42); wit¬ 
ness can’t say definitely if he personally went over 
the Pierce transaction with Taber; witness does not 
know where Taber, who left employ of plaintiff on 
June 18, 1930, is at the present time, and does not 
know where he went (R. 42). 

Notwithstanding the fact that the plaintiff’s coun¬ 
sel stipulated at the trial (R. 47-48) that all of the 
assets and property of every kind and description, 
real and personal, of the plaintiff (which necessarily 
included the account in this suit) were transferred 
and delivered to The Baltimore Company, corpora- 
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tion, on June 10, 1931 (R. 48)—over a year prior to 
filing of tins suit on June 16, 1932 (R. 1)—the plain¬ 
tiff in the instant case offered evidence (R. 41) that 
on March 27 , 1933 , the plaintiff , Gillet & Company,\ 
sold the said Firestone stock, receiving $48.87% perj 
share, the net proceeds amounting to $2,413.75j 
(R. 41). | 

Plaintiff’s counsel, in open court, stated that saidi 
net proceeds should be applied to the account in suit 
(R. 41). | 

The plaintiff’s Baltimore counsel wrote to defend¬ 
ant on July 18, 1931 (R. 46-7), on behalf of Gillet & 
Company, that defendant was indebted to Gillet & 
Company for about $5,000, that the account would j 
be liquidated “at your account and risk immediA 
ately” and that suit would be brought against the 
defendant “for the balance unless the same is paid 
on or before the first of August, 1931” (R. 46-47), I 
but it appeared at the trial the plaintiff did not sell! 
the stock at that time (R. 47). Defendant’s counsel| 
asked “why not,” but on objection by plaintiff’s| 
counsel, the Court sustained the objection, to which j 
defendant excepted (R. 47). Plaintiff’s secretary! 
knew that plaintiff’s attorney wrote defendant as set 
forth in the said letter (R. 47). | 

The bid price on the New York Exchange of the | 
said stock, on or about July 18,1931, when the letter i 
was written, was $61.50 per share, or $3,075 for the j 
50 shares (R. 47). j 

The defendant filed three pleas, pleas 1 and 2 ap- j 
plying to the whole declaration and each count there -1 
of (R. 1 - 12 ). The plaintiff’s demurrer to the second I 
plea to the third count was sustained (R. 14). After 


i 


I 


6 


the jury was sworn, the plaintiff abandoned the 
third count of the declaration (R. 30). 

Defendant alleged (R. 8, 11) that payment by de¬ 
fendant of $290 on a note given by him to plaintiff, 
in consideration of plaintiff’s agreement not to sue 
defendant for one year for the said stock, given by 
reason of a threat by plaintiff to sue defendant, was 
given upon a baseless and unenforcible demand, and 
that the note was without consideration, and that de¬ 
fendant was entitled to recover said $290 from plain¬ 
tiff (R. 12). 

Each plea (R. 1-8, 8-9, 9-12) denied that the de¬ 
fendant ever agreed in writing, or otherwise, to 
purchase said stock; it is alleged generally in each 
plea (R. 8, 9, 12) that the plaintiff ought not to 
have or maintain its action against the defendant, 
and specifically alleged, and at the trial* defendant 
testified (R. 59-62), in substance, that he is an As¬ 
sistant Surgeon in the United States Public Health 
Service and has charge of the Division of Personnel 
and Accounts in the main office in this Citv; that 
about October 18, 1929, one Reginald G. Taber, a 
stock and bond salesman of the plaintiff, came to 
witness’ office and endeavored to induce witness to 


purchase 50 shares of the Firestone stock, “when, 
as and if issued at $99.00 per share”; that witness 
told Taber that witness had no monev and could not 
purchase said stock nor bind himself to pay for it 
(R. 59); that Taber told witness that the stock had 
not been issued and that payment therefor need not 
be made as he, Taber, would cause his employer, Gil- 
let & Company, to set up an account in witness’ name 
and that as soon as the stock was issued and listed 
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I 

i 

i 


on the New York Exchange, the stock would be sold 
by Gillet & Company at a price higher than $99 per 
share and the account would thus be closed with 
profit to witness (R. 59); that witness signed nd 


agreement of any kind, made no payment whateve^ 
on the stock, nor did witness ever sign any power of 
attorney, nor did witness ever visit the office of Gib 
let & Company; that witness received letter froip 
Gillet & Company, dated October 18, 1929, and a bill) 
for said stock (R. 60), which was offered in evidence 
by plaintiff (R. 31-32). The letter, dated October 
18, 1929, referred to (R. 31) is as follows: 


“As arranged with our Mr. Taber, we ar^ 
pleased to confirm sale to you today of 5Q 
shares Firestone Tire and Rubber Company 
6% preferred stock (with warrants) at 99 andj 
dividend, when as and if issued.” 

Taber visited witness from time to time and dis^ 
cussed the situation (R. 60). The transaction rested 
until March, 1930, when Taber came to witness and. 
informed witness “that if payment were not made 
suit would be instituted by Gillet & Company to re-j 
cover the amount said to be due on the stock. I tolc| 
Taber I had no money; that I had signed no agree-j 
ment to purchase stock and that Gillet & Company 
could go ahead and sue me” (R. 60). Witness then 
consulted an attorney, Clyde D. Garrett, who ar¬ 
ranged that Taber meet witness at his office, either 
March 18 or 20, 1930 (R. 60). There were several,! 
meetings in Mr. Garret’s office. “At one of these! 
conferences, the said Taber promised, on behalf of] 
Gillet & Company, that if I would give my note fof 
$1,000 to Gillet & Company that he, Taber, would 
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arrange that suit would not be brought for the stock 

for one vear from the date of the note. A demand 
•> 

note was signed by me on March 25, 1930, and de¬ 
livered to the said Taber to be turned over by him to 
Grille! & Company” (R. 60). “Mr. Taber said if I 
would sign the note I would not have to pay the note; 
he would pay it himself’’ (R. 60). About March 30, 
1930, witness received letter, dated March 29, 1930, 
of Gillet &• Company (R. 30-31), plaintiff’s exhibit, 
received in evidence on its behalf, “in which Gillet 
& Company acknowledged receipt of the $1,000 note 
and in which reference was made to a promise to 
pay the account in full. I never made any such 
promise, I made seven payments [aggregating 
$290] on the note dated March 25, 1930, as set forth 
in the letters of Mr. Garret to Gillet & Company” 
(R. 60) of which sum said Taber paid $200 (R. 62, 
34, 36-40). 

About June 21, 1930, the defendant received a 
printed circular letter from Gillet & Company (R. 60, 
42-44) dated Baltimore June 20, 1931 (R. 44) headed 
“To Our Customers” containing the information 
that the Baltimore-Gillet Company would acquire all 
the assets and assume all of the liabilities of Gillet & 
Company (R. 60-61, 43). 

The circular letter last referred to was exhibited 
to plaintiff’s witness, John J. Winand, its secretary, 
on cross-examination by defendant’s counsel (R. 42- 
43): that said witness, who identified the same, testi¬ 
fied that the said circular letter “which had been 
prepared by Gillet & Co., the plaintiff, was sent by 
the plaintiff on or about June 20, 1931, to all of the 
customers of the plaintiff, including the defendant, 
Claude C. Pierce” (R. 42). 



Thereupon, counsel for the plaintiff stated to tljie 
court (R. 43) that the plaintiff admitted that the said 
circular letter had been sent by the plaintiff to the 
defendant on or about the date (June 20, 1931 [jR. 
44]) appearing thereon (R. 43). 

The said circular letter, the caption of which was 
“Gillet & Co., Bankers” with its telephone number 
and its Baltimore address, directed “To our Cus¬ 
tomers” (R. 43), signed by plaintiff, and dated at 
the bottom thereof (R. 44), set forth, among oth^r 
things: 


4 * Gillet & Company and the Baltimore Coija- 
pany, the investment affiliate of The Balti¬ 
more Trust Company, have agreed to consoli¬ 
date their interests into a new Company to \e 
known as ‘The Bcdtim or e-Gill et Company.’ 
As soon as all details have been arranged The 
Baltimore-Gillet Company will carry on tge 
investment business of Gillet & Company and 
The Baltimore Company. In the meantimb, 
our business will be continued as before. No 
interruption will be caused by the consolida¬ 
tion of interests, except that on or about July 
13th our main office will be moved to ‘Tl^e 
Baltimore Trust Building/ after which date 
our customers will receive statements aijd 
other communications from The Baltimorb- 
Gillet Company instead of from Gillet & 
Company. 

“The Baltimore-Gillet Company will ac¬ 
quire all of the assets and assume all of tl|e 
liabilities of Gillet & Company, and in return 
Gillet & Company wdll receive 150,000 shares 
of Baltimore Trust Company stock, thereby 
making Gillet & Company the largest stock¬ 
holder in The Baltimore Trust Company. ]Jn 
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this new alignment Gillet & Company, owning 
24% of the stock of The Baltimore Trust Com¬ 
pany, will have active and direct representa¬ 
tion in its management. Mr. Charles B. Gil¬ 
let will be President of The Baltimore-Gillet 
Company and the executive management and 
sales! personnel will remain unchanged with 
the exception of certain additions from the 
persdnnel of The Baltimore Company” 
(R.43). 

The trial court read the above circular letter (R. 
44) and counsel for defendant asked the witness 
Winand, the secretary of the plaintiff corporation, 
the following questions: 

“Q. Did The Baltimore-Gillet Company 
take over all of the accounts as indicated in 
this circular?” (R. 44.) 

To this question, plaintiff’s counsel objected 
» 

“on the grounds that this is a suit on behalf 
of Gillet & Company, against Claude C. 
Pierce, that the note is made payable to Gil¬ 
let & Company; that in this jurisdiction a suit 
must be brought in the name of the party to 
the contract and the assignment of it has 
nothing to do with it; that the assignment is 
a question wholly between the assignor and 
assignee, and if the assignor and assignee do 
not act fairly with each other, equity takes 
care of their rights” (R. 44). 

Counsel for defendant stated to the court that the 
record shows that the present suit by Gillet & Co., 
was filed June 16, 1932, claiming to be the owner of 
the cause of action sued on, and that defendant 
claims the right to show, on cross-examination of the 
witness, that the plaintiff had assigned all of its 


right, title and interest in the subject matter pf 
plaintiff’s asserted cause of action to another cor¬ 
poration a year before the present suit teas start e^i; 
that the burden of proof is upon the plaintiff to shpw 
that the plaintiff has the cause of action; and that on 
cross-examination the defendant claims the right to 
show that the defendant does not owe the plaintiff, 
by showing that the title to the cause of action is not 
in Gillet & Co. (R. 45). I 

The court sustained the objection “and ruled that 

i 

the defendant could not show that the title to tl\e 
cause of action had been assigned prior to the date 
of the institution of this suit” to which ruling dt- 
fondant excepted (R. 45). The court observed thqt 
the pleadings did not present any such issue (R. 45). 

The witness testified that Lawrence V. Cochranje 
is secretary of The Baltimorc-Gillet Company, office, 
The Baltimore Trust Bldg., Baltimore, Md. (R. 45). 

Counsel for defendant inquired (R. 45) of the wit¬ 
ness, on further cross-examination, (1) if it were not 
a fact that since about June, 1931, The Baltimorej- 
Giilet Co., a body corporate, took over all of thp 
business of Gillet &• Co., (2) if it is not a fact that 
said Baltimorc-Gillet Co., took over all of the assets 
of Gillet & Co., since on or about June 20, 1931, and 
(3) if it is not a fact that Gillet & Co. did not on Juni 
16, 1932 [date of filing instant suit] own this acj 
count against Dr. Pierce (R. 45), and to each of said 
questions plaintiff’s counsel objected, which several 
objections were sustained and defendant severally 
excepted (R. 45-6). 

Defendant’s counsel stated to the Court- that his 
object was to show that the plaintiff did not own thej 
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account in suit. The Court said he knew the object, 
but that he had already ruled that that could not be 
shown, to which ruling defendant again excepted 
(R. 46), counsel making a proffer of proof that the 
title to the account was not in plaintiff at the time 
this action was brought (R. 46). 

On further cross-examination of plaintiff’s wit¬ 
ness, Winand, its corporate secretary, plaintiff's cor¬ 
poration minute book was produced, containing the 
resolution of the Board of Directors of Gillet & Co., 
dated June 10, 1931, which authorized and approved 
a written agreement between The Baltimore Com¬ 
pany, a corporation under the laws of Maryland, and 
Gillet & Company (R. 47-48), whereby Gillet & Com¬ 
pany agreed to transfer and deliver all of the assets 
and property of every kind and description, real and 
personal, of the said Gillet & Co. according to cer¬ 
tain terms and conditions set forth in said contract 


(R. 48), which is hereinafter set out (R. 53), which 
said assets and property were owned and possessed 
by Gillet & Co. on June 10, 1931 (R. 48, 53). The 
witness testified (R. 48) that the resolution in the 
minute book of Gillet & Co., containing the said 
agreement between the two aforesaid corporations, 
was identical with the minutes of The Baltimore 


Company (R. 48, 53-56). 

It was stipulated (R. 48) between counsel for 
plaintiff and defendant that the said contract dated 
June 10, 1 1931, between Gillet & Co., and The Balti¬ 
more Co., whereby Gillet & Co. agreed to sell all of 
its assets and property to the Baltimore Co., was car¬ 
ried out (R. 48; contract, R. 53-56). 
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Counsel for defendant made proffer (R. 48) of tlie ! 
foregoing for the purpose of showing that at the j 
date of the institution of this suit the title to the ' 

i 

cause of action was not in plaintiff, hut in another 
corporation, to which proffer plaintiff’s counsel oh- ! 
jected; the Court sustained the objection, to which j 
defendant excepted (R. 48). 

A motion to direct a verdict for defendant, made 
at the conclusion of plaintiff’s case-in-chief, was J 
overruled, to which defendant excepted (R. 48). 

Lawrence A 7 . Cochrane, who resides in Baltimore, ! 

• i 

in response to a subpoena, testified, on behalf of de¬ 
fendant. that lie is secretary-treasurer of The Balti- | 
more-Gillet Company, a body corporate, and has 
held such offices since the incorporation of that com¬ 
pany in June, 1931 (R. 48). James Bruce is Presi- j 
dent. The witness produced the minute book of The 
Baltimore-Gillet Company, containing the resolu- j 
tion passed by the latter company by its Board of 
Directors on June 26, 1931, wherebv The Baltimore- j 

7 7 v 

Gillet Co. purchased all assets of Gillet & Co. (R. 48, j 
49-56). The resolution was carried out (R. 49). 

The minute book of the Board of Directors of The 
Baltimore-Gillet Co., containing its first meeting, 
held in Baltimore, Md., on June 26, 1931, w r as pro¬ 
duced at the trial by Lawrence V. Cochrane, its sec- j 
retary-treasurer since its incorporation in June, 
1931 (R. 48-49). He testified on behalf of defendant, j 
Said minutes were offered in evidence bv defendant 
(R. 49), to which plaintiff objected, and the Court 
sustained the objection, to which defendant duly ex¬ 
cepted (R. 49). | 

These minutes are set forth in full on pages 49-56 j 
of the Transcript of Record. 
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The substance of the said minutes are: 

(1) Written offer (R. 51) of The Baltimore Com¬ 
pany, dated June 26, 1931, to sell to The Baltimore- 
Gillet Company, all of the assets and property of 
every kind and description, of Gillet & Company re¬ 
ceived by The Baltimore Company, “under contract 
dated June 10, 1931, a copy of which is attached 
[t]hereto, between The Baltimore Company and Gil¬ 
let & Company, subject to the liabilities of Gillet & 
Company, direct and contingent, assumed by The 
Baltimore Company, under said contract, you [The 
Baltimore-Gillet Company] to assume and pay said 
liabilities, for 6,250 shares of the capital stock of 
the company, being the total authorized capital 
stock; said stock to be issued to us [The Baltimore 
Company]‘fully paid and non-assessable. This offer 
is conditioned upon you agreeing to allocate as be¬ 
tween the capital and surplus the value of said prop¬ 
erty as you may carry it on your books, in this way: 
capital, $2,000,000; surplus, $2,500,000” (R. 51). 
[The total amount of the authorized capital stock of 
The Baltimore-Gillet Company is 6,250 shares with¬ 
out par value (R. 59)]. 

(2) Resolution (R. 52) of Board of Directors of 
The Baltimore-Gillet Company accepting said offer 
of The Baltimore Company, whereby it acquired 
all of the assets and property of Gillet & Company, 
and thereby assumed all of the liabilities of Gillet & 
Company; and thereby directed that 6,250 fully paid 
and non-assessable shares, without par value, of the 
capital stock of The Baltimore-Gillet Co., be issued 
to The Baltimore Company for said assets of Gillet 
& Co.; and recited that in the opinion of the board, 
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the value of said consideration is not less thain 
$4,500,000 (E. 52). 

(3) The contract (R. 53) between The Baltimore 
Company and Gillet & Company, dated June 10,19^1 
(R. 53-56), which is the same contract which was 
approved by the respective Boards of Directors of 
The Baltimore Company and Gillet & Company (R. 
48), which contract, by stipulation between counsel 
for the plaintiff and the defendant in the instaiit 
case (R. 48) was carried out, is contained in tl}e 
minutes of The Baltimore-Gillet Co. (R. 53-56). j 

I The said contract is the same which is referred tjo 
on page 48 of the Record in the instant case, and jit 
is there noted that, to save repetition, it is “herein¬ 
after set forth” (R, 48, 53-56)]. 

(4) The material parts of the aforesaid < 
between The Baltimore Company and Gillet 
panv (R. 53-56), which was carried out by authority 
of their respective Boards of Directors (R. 48) [s^e 
stipulation between counsel for plaintiff and defend¬ 
ant, in open court, in instant case that it was carried 
out on or about June 10, 1931 (R. 48]) provided th^t 
(R, 53): 

j 

“The Baltimore Company has agreed tjo 
exchange 150,000 shares of Baltimore Tru§t 
Company stock owned by it for all of the as¬ 
sets and property of Gillet & Company sub¬ 
ject to the terms and conditions hereinafter 
'set forth.” * * * j 

“1. The Baltimore Company agrees tp 
transfer and deliver to Gillet & Company 
150,000 shares of Baltimore Trust Company- 
stock at $30 per share, which said shares of 

i 

j 

i 
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the Baltimore Trust Company carry a bene¬ 
ficial interest in a like number of shares of 
The Baltimore Company. 

“2. Gillet & Company agrees to transfer 
and deliver to The Baltimore Company all of 
its assets and property of every kind and de¬ 
scription, real and personal, which, after the 
payment of all obligations of Gillet & Com¬ 
pany, direct or contingent, have an estimated 
value of $4,500,000. 

“3. The Baltimore Company agrees to as¬ 
sume and pay all the liabilities of Gillet & 
Company, and the latter guarantees to The 
Baltimore Company that the assets and prop¬ 
erty : transferred bv Gillet & Company will 
liquidate to yield not less than $4,500,000 in 
excess of said liabilities within a period of 
live years from July 1,1931” (R. 53) etc. 

By paragraph 4 (R. 54) of the said contract The 
Baltimore Company agrees to assume and pay the 
rent then being paid by Gillet oc Company for the 
building then occupied by it until said building is 
either sold or rented to other parties, or until June 
30, 1936. 

The contract also provides that Gillet & Co. shall 
have a representative on the Governing Board of 
The Baltimore Company (R. 54), and that until 
June 30, 1936, the income and any accumulated sur¬ 
plus of The Baltimore Company shall be applied in 
the following order (R. 54): $375,000 annually as 
dividends to stockholders of The Baltimore Com¬ 
pany, and $36,000 annually to Gillet & Company, 
plus dividends at present rate on the stock of the 
Baltimore Trust Company, which will enable Gillet 
& Company to pay annual dividend of 6 per cent on 
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its present outstanding preferred stock (R. 54); that 
there shall be paid to Grille! & Company any addi¬ 
tional amount which may be necessary to pay its 
necessary corporate expenses and taxes in addition 
to its dividends on its preferred stock (R. 55); n£t 
income and earnings of The Baltimore Company iln 
excess of foregoing payments set forth in A, B and 
C of paragraph 5 of the contract, shall be credited 
to a reserve fund, and be used to reduce liabilities df 
Gillet & Company (R. 55); that for a period of liye 
years, Gillet & Company shall not pledge 100,0010 
shares of the said Baltimore Trust Company stoch 
(R. 55). | 

The defendant offered in evidence (R. 56) the cir¬ 
cular letter of Gillet & Company, dated June 2(i, 
1931, identified by plaintiff’s witness Winand on 
cross-examination (R. 42) and admitted by counsel 
for plaintiff was sent by plaintiff to defendant 
(R. 43), but on objection by plaintiff’s counsel 
which was sustained by the Court, defendant ex¬ 
cepted (R. 56). 

Certified cop} 7 of Certificate of Incorporation of 
The Baltimore-Gillet Co., dated June 23, 1931, undefr 
laws of Maryland, approved by the State Tax Com¬ 
mission on June 24, 1931, was offered in evidence by 
defendant (R. 57), but on plaintiff’s objection, tlib 
Court excluded the same, to which ruling defendant 
excepted (R. 59). The object of this offer was to 
show the corporate authority of The Baltimord- 
Grillet Company to acquire the assets and property 

of Gillet and to assume the liabilities of Gillet & Coi, 

| 

which are fully shown by said certificate (R. 57-59). j 

In rebuttal, Sidney T. Thomas testified (R. 62) 
that in October, 1929, and March, 1930, he was vice|- 
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president and manager of the Washington office of 
plaintiff; that he had in his office one Reginald 
Taber, a salesman; that witness did not know plain¬ 
tiff, and to his best recollection never saw him be¬ 
fore; that witness confirmed sale of some Firestone 
stock, in writing, to Dr. Pierce; that witness in¬ 
structed Taber to collect for it; witness knew noth¬ 
ing about an agreement between Taber and Pierce 
in regard to the payment for this stock, that it was 
iiNver brought to witness’ attention that Dr. Pierce 
was not to pay for this stock if it went down; that 
witness had no authority to approve such a thing; 
transaction was supposed to be cash basis. 

At the close of all the evidence (R. 62), on motion 
of the plaint iff (R. 63) the Court instructed the jury 
to render a verdict for the plaintiff for $2,189.26 
with interest from March 27, 1933, over defendant’s 
objection and exception, which were timely made be¬ 
fore the verdict was rendered by the jury (R. 63). 

ASSIGNMENT OF ERRORS. 

The trial court erred: 

1. In directing a verdict for the plaintiff (R. 63). 

2. In directing the jury to render a verdict for the 
plaintiff for $2,189.26 with interest from March 27, 
1933 (R. 63). 

3. In refusing to allow defendant to prove or 
to offer evidence (R. 46, 49) that the title to the al¬ 
leged cause of action of plaintiff had been assigned 
by the plaintiff prior to the date of the institution of 
this suit, and that plaintiff has no right, title or in¬ 
terest in the alleged cause of action. 


4. In sustaining plaintiff’s objections to the fol¬ 
lowing questions of defendant’s counsel asked'the 


plaintiff’s witness Winand, its corporate secretary, 
on cross-examination, to wit: 


(a) “Q. Is it not a fact that since on or 
about June 20, 1931, The Baltimore-GJlet 
Company, a body corporate, took over all of 
the business of Gillet & Company? (R. 45.) 

(b) “Q. Is it not a fact that The Balti- 
more-Gillet Company took over all of the; as¬ 
sets of Gillet & Companv since on or about 
June 20, 1931? (R. 45.) 

(c) “Q. Is it not a fact that Gillet & Com¬ 
pany did not on or about June 20, 1931, 6wn 
this account against Dr. Pierce.” (R. 45^6.) 

(d) In overruling defendant’s proffer of pijoof 
that the account sued on was not owned by Gillet & 
Companv at the time the plaintiff instituted this suit 
(R. 45)/ 

(e) In sustaining plaintiff’s objection to introcfuc- 
tion in evidence by defendant of the written agree¬ 
ment of sale and purchase between the plaintiff, 
Gillet & Company, and The Baltimore Companv, a 
corporation, dated June 10, 1931, and the minute^ of 
the respective Boards of Directors of said two narhed 
corporations, each approving said agreement, by the 
terms whereof Gillet & Company sold, transferred 
and delivered all of the assets and property owiied 
by Gillet & Company, on June 10, 1931, subject to 
liabilities of the latter, to the said The Baltimore 
Company (R. 47-48, 53-6). 

(f) In sustaining plaintiff’s objection to introduc¬ 
tion in evidence by defendant of the minutes of |the 
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Board of Directors of The Baltimore-Gillet Com¬ 
pany, corporation, held June 26, 1931, setting forth 
resolution accepting the written offer of The Balti¬ 
more Company, by the terms of said offer The Bal¬ 
timore Company sold and transferred to the Balti¬ 
more-Gillet Co., all of the assets and property of 
Gillet & Co., owned by the latter on June 10, 1931, 
subject to the latter’s liabilities, which had been ac¬ 
quired by the said The Baltimore Company under its 
written agreement with Gillet & Company, dated 
June 10, 1931, which agreement was set out in said 
minutes (R. 49,53-6). 

(g) In excluding plaintiff’s circular letter dated 
June 20, 1931 (R. 43, 56). 

5. In admitting in evidence the letter of John P. 
Win and, treasurer of plaintiff, to defendant, dated 
March 29, 1930, agreeing to forbear taking action 
against defendant for one year (R. 30, 31). 

6. In not holding that said agreement to forbear 
action against defendant for one year was upon a 
baseless demand and therefore not enforcible, and 
that defendant was entitled to recover from plaintiff 
$290 paid by him to plaintiff by reason of such 
agreement. 


ARGUMENT. 

Assignments 1-4. 

It was stipulated at the trial between counsel for 
plaintiff and defendant that the written agreement 
between the plaintiff and The Baltimore Co., dated 
June 10, 1931, whereby the plaintiff sold and trans¬ 
ferred to The Baltimore Co., all of the assets and 
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property of every kind and description, real and 
personal, owned by the plaintiff on June 10, lj}31 
(which necessarily included the subject matterj of 
this suit) was carried out (R. 48). The plaintiff, 
therefore, at the date of the institution of this s'uit 
on June 16, 1932 (R. 1) did not have title to the ac¬ 
count sued on. Defendant proffered indisputable 
documentary evidence (R. 49-56) that on June |26, 
1931, The Baltimore Co. transferred all of s^iid 
assets and property of the plaintiff to The Bajhi- 
more-Gillet Co., corporation. 

It is axiomatic that a plaintiff in a court of law,! in 
order lo maintain his suit, must have the legal title 
to the chose in action at the time he institutes suit 
and the evidence must affirmatively show thatj a 
plaintiff has such title. St. Paul F. &• M. Ins. Co. ys. 
Daniel Auto Co., 121 Miss. 745, 751, in which the sjiit 
was brought September 7, 1918, and an assignment 
of the policy upon which suit was brought was made 
to plaintiff on September 9, 1918. Xo special pljea 
was filed, but the court held that the point could be 
availed of under the general issue. The court sarvs 
(p. 751) “It would not be contended that the plaijn- 
tiff could recover when it appears that he had trans¬ 
ferred the cause of action before the trial.” 

Law Rules of the trial court (p. 3) provide: 

i 

“The law rules shall apply in equity, aijid 
the equity rules shall apply at law, unless in¬ 
consistent with the rules prescribed.” j 

(Same rule at the beginning of Equity Rules, p. 55;). 

Equity Rule 13 (p. 58) provides: 

“Every action shall be prosecuted in tie 
name of the real party in interest,” * * * 


i 

i 

i 
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Rules of court shall have the force of law. D. C. 
vs. Roth, 18 App. Cas. D. C. 547, 551; Judd & Deit- 
weiler vs. Git tings, 43 App. Cas. D. C. 304. 

In Cox vs. Detroit United Railway, 234 Mich. 597, 
the court says at page 599: 

“ But 'the language of section 12,353, 3 Comp. 
Laws 1915, ‘ Every action shall be prosecuted 
in the name of the real party in interest’ has 
been held to be mandatory. Michigan Em¬ 
ployers Casualty Co. vs. Doucette, 218 Mich. 
363; People, for the use of Herbert vs. Mc¬ 
Kinley, 220 Mich. 112; Marshall & Ilsley Bank 
vs. Mooney, 205 Mich. 513; Waters, use of 
Insurance Co., vs. Schultz, 233 Mich. 143. 

“Ill the Doucette case and in Mueller vs. 
Telephone Co., 230 Mich. 173, the plea was the 
general issue. But the said defense was made. 
And under the rule of those cases, the court in 
the case at bar was in error in excluding the 
evidence. ’ ’ 

The only interpretation that can be placed upon 
language that an action must be prosecuted in the 
name of the real party in interest is that, whenever 
a thing in action transferable bv law is absolutelv as- 
signed, so that the ownership passes to the assignee, 
without conditions or reservations, and the legal or 
equitable claim is fully vested in him, he is the real 
party in interest, and must sue in his own name 
(Thomas-Bonner Co. vs. Hoover, Owen & Rent- 
schiler Co.; 284 Fed. 377, 383, citing Gruber vs. 
Baker, 20 Nev. 453, 9 L. R. A. 302, 305). 

Before the Code, D. C., this Court held in the case 
of Armstrong Whitworth & Co. vs. Norton, 15 App. 
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Cas. D. C. 223 (1899), that the rule of the commoiji 
law that a chose in action was not assignable so as 15 
authorize the assignee to sue at law in his own namfe 
was then in force in this District, citing Glenn W. 
Marbury, 145 U. S. 511, but by the Code of this Disj- 
trict (31 Stat. 1189, approved March 3, 1901, to b^ 
effective January 1, 1902, as amended by acts ap¬ 
proved January 31 and June 30, 1902) the commoh 
law with reference to assignments of choses in actioh 
was changed. Sections 431-434, same in Title 2;, 
Chap. 1, Secs. 1-4, page 3, “The Code of the District 
of Columbia, to March 4, 1929.” Judgments, money 
decrees, bonds and obligations are permitted to be as¬ 
signed in Sections 431 and 432, with the right of asL 
signee to sue in his own name. Sec. 434 covers gen^ 
eral assignments of choses in action with the samp 
right in assignee. 

Sec. 433 provides: 

! 

“Non-negotiable contracts.—All non-negoi 
tiable written agreements for the payment o^ 
money, including non-negotiable bills of ex¬ 
change and promissory notes, or for the dej 
livery of personal property, all open accounts^ 
debts and demands of a liquidated characterl 
except claims against the United States or thp 
salaries of public officers, may be assigned in 
writing, so as to vest in the assignee a right td 
sue for the same in his own name.” 

In Sincell vs. Davis, 24 App. Cas. D. C. 218 (1904) | 
this Court held that a cause of action may now be 
assigned under the Code, and the assignee may suq 
upon it in his own name, usually subject to all thb 
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equities existing between assignor and the debtor. 

In Metropolitan Coach Co. vs. Freund, 42 App. 
Cas. D. C. 283 (11)14), this Court said (p. 286). 

“Coming to the chief question, does the cor¬ 
poration stand in any better light in bringing 
an action for the use of its receiver, than if the 
suit were brought directlv in its own behalf? 
It is contended by counsel for plaintiff that in 
this District a receiver of a corporation suing 
to recover an assessment on unpaid stock, 
ordered by a court of equity, must sue in the 
name of the corporation, and they cite as 
authority Glenn vs. Busey, 5 Mackey 233; 
Glenn vs. Marbury, 145 U. S. 499, 36 L. Ed. 
790, 12 Sup. Ct. Rep. 914, and W. G. Arm¬ 
strong Whitworth & Co. vs. Norton, 15 App. 
1). C. 223. These decisions were based upon the 
general rule of the common law that the as¬ 
signee of a chose in action could not sue in his 
own name, but must bring the action in the 
name of the assignor for his own use. But 
since these decisions were rendered, the rule 
in this District has been changed by the pro¬ 
visions of the Code. Sec. 431-434*, 439, 775 
(31 Stat. at L. 1256, 1257, 1317, chap. 854). 
* * * It is settled law that where the statute 
of a State authorizes suit to be brought by the 
receiver in his own name not onlv i-s he the 
proper party to bring the action, but he may 
even bring a suit in his own name in a foreign 
jurisdiction. Bernheimer vs. Converse, 206 
IT. S. 516; 534, 51 L. Ed. 1163, 1176, 27 Sup. 
Ct. Rep. 755.’ ’ 

In Crook vs. Trust Co., 32 App. Cas. D. C. 490, 
506 (1909), this Court in construing Section 433 of 
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i 
i 

| 

the Code, D. C., held that “a written subscription to 
the capital stock of a corporation is assignable by 
the corporation, so as to give the assignee the right 
to sue in his own name the subscriber.” 

A rule of the lower court provided, and now proh 
vides, that a judgment shall not be entered on a verb 
diet until after the lapse of four days. In Hutching 
son vs. Brown, 8 App. Cas. D. C. 157, 163 (1896), bep 
fore the Code, this Court held that where in a dam^ 
age suit a judgment teas entered on the same da.f 
the verdict was rendered, immediatelv assigned 
the plaintiff, and entered to the use of the assigned, 
the assignee was entitled to priority over an attach¬ 
ing creditor whose writ of attachment was not served 
until later in the same day, and that notice to the 
defendant in the damage suit is not necessary to perl 
feet the assignee’s right. 

By virtue of the practice conformity act the rulb 
requiring actions to be brought by the real party ih 
interest prevails in actions at law in the Federal 
courts sitting in the Code states (15 Ency. PI. & Pij. 
709; Arkansas Valley Smelting Co. vs. Belden CoJ, 
127 U. S. 379, 387). Whether the assignment of i 
contract makes the assignee the real party in inter¬ 
est, and vests in him the right to prosecute an actioi 
in his own name, depends on the terms and nature of 
the contract (American Bonding & Trust Co. vs. 

& 0. S. W. R. R., 124 Fed. 866, 60 C. C. A. 52), tU 
vital question being whether the contract is in fact 
assignable (127 U. S. 387). The subject matter in 
the instant case is assignable under Sec. 433, Code, 
D. C. 
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In N. & G. Taylor Company, Inc., vs. Anderson, 
275 U. S. 431, 435, a partnership made a contract to 
purchase oil and vendors defaulted. The members 
of the partnership formed a corporation, named as 
the partnership was with the word “Incorporated” 
added, which took over the firm’s assets and liabili¬ 
ties, including the contract, and carried on the busi¬ 
ness. The Court says that the corporation, not as 
assignee, sued on the contract in the Federal Court 
sitting in Illinois, describing it as one made with the 
corporation directly, without mention of the part¬ 
nership, and later, when the period of the statute of 
limitations had expired, filed an amended declaration 
claiming as assignee. The Supreme Court held that 
the amendment was not one of form, which could 
relate back to the beginning of the action, but that it 
substituted a new cause of action barred by the stat¬ 
ute (p. 439). 

The position taken by counsel for the plaintiff at 
the trial was “that in this jurisdiction a suit must be 
brought in the name of the party to the contract and 
the assignment of it has nothing to do with it; that 
the assignment is a question wholly between the 
assignor and assignee, and if the assignor and as¬ 
signee do not act fairly with each other, equity takes 
care of their rights” (R. 44). Counsel for defendant 
contended, and now contends, that the defendant had 
the right to show on cross-examination of the plain¬ 
tiff’s witness that the plaintiff had assigned all of 
its right, title and interest in the subject matter of 
plaintiff’s asserted cause of action a year before the 
present suit was started; that the burden of proof 
was upon the plaintiff to show that the plaintiff has 
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the cause of action; and that on cross-examination 
defendant claims the right to show that the defend^ 
ant does not owe the plaintiff, by showing that titl<b 
to the cause of action is not in the plaintiff (R. 441, 
45). The witness had testified, in his examination- 
in-chief (R. 41), that the stock had been sold by the 
plaintiff on March 27, 1933, for $2,431.75, which had 
been credited on the purchase price of the stock, ancjl 
that the balance, $2,189.26, was then and is now due 
to the plaintiff (R. 41). 

Counsel for plaintiff admitted by stipulation with 
defendant’s counsel, at the trial of this case, that on 
June 10, 1931—over a year before this suit was filed 
(June 16, 1932 TR- 11)—the plaintiff had in writing- 
transferred and delivered all of its assets and propf 
erty, owned by it on June 10,1931, to The Baltimore 
Co. (R. 47-48). The Court, in refusing to consider 
the conceded fact that the plaintiff had no title t6 
this cause of action, either at time this suit was 
brought, or at the time of trial (R. 45), stated that 
the pleadings did not present any such issue. By 
this ruling, we submit that the Court committee! 
error. We contend that the pleadings do present 
that issue. 

Moreover, we submit that the stipulation necesf 
sarily involved (1) the admission by the plaintiff of 
the fact that at the time suit was brought the plain¬ 
tiff did not own the cause of action and (2) a waive! 
of a plea specifically pleading in so many words th^ 
non-ownership of the account by the plaintiff. 

There can be no recoverv where the uncontraf 
dieted evidence shows that the plaintiff had, prio]^ , 
to the bringing of the suit, assigned the claim in con+ 
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troversy to a third person (Buffington vs. South 
Missouri Land Co., 25 Mo. App. 492). 

The legal plaintiff must have had a right to sue, 
and if not, a suit by him for the use of those who 
could sue is not maintainable (Buchter vs. Dew, 39 
Ill. 40; Larned vs. Carpenter, 65 Ill. 543). 

The pleas of the defendant (R. 5-12) set forth a 
detailed verbal contract entirelv different from that 
alleged in the declaration, namely, that the defend¬ 
ant never agreed in writing or otherwise to buy the 
stock; that the plaintiff’s salesman represented to 
defendant that Gillet & Co. would make no demand 
on defendant for payment and that as soon as the 
stock was listed on the Exchange, said salesman 
would get his employer to sell the stock at a price 
greater than $99 per share and that if the stock went 
below that figure the salesman, and his employer, 
Gillet & Co., would cancel the transaction; that de¬ 
fendant would assume no loss, or incur any liability 
(R. 6, 8). Defendant’s Plea No. 1 alleges (R. 8) that 
the plaintiff ought not to have or maintain its afore¬ 
said action against him, and his Plea No. 2 alleges 
(R. 9) the same, and Plea No. 3 alleges (R. 12) that 
the defendant is not indebted to the plaintiff in the 
sum sued for, or in any other amount, and the de¬ 
fendant says in his plea that the plaintiff ought not 
to have or maintain his aforesaid action against him 
(R. 12). 

The general issue plea having been abolished by 
Rule 23 of the trial court, the technical general issue 
could not be pleaded, but the general denials were 
proper, Stoner vs. Reynolds, 52 W. L. R. 354, S. C. 
D. C., in which it was held that although a general 


29 


denial may have the effect of the general issue, 
which has been abolished, a defendant may interpo$e 
it. The mere form of the denial is immaterial (Mor¬ 
rison vs. O’Reilly, 2 Utah 165). Any words which 
fairly import a denial of all the averments of tike 
complaint constitute a good general denial (Hoff¬ 
man vs. Eppers, 41 Wis. 251; Kingsley vs. Gilmaii, 
12 Minn. 515). j 

The denial of a contract as alleged and pleading it 
in different terms are equivalent to a denial of aijy 
other terms (Gilman vs. Bootz, 63 Cal. 120), and wje 
submit that the pleas of defendant come within this 
rule. The fact that the plaintiff is not the real partly 
in interest may be raised under the general issue 
(Marsh vs. Barnard, 236 Mich. 471; Cox vs. Detroit 
United Railway Co., 234 Mich. 597). j 

The rule that an objection that the action was licft 
brought by the real party in interest must be raise^l 
by demurrer or special pleading of the facts doqs 
not apply when plaintiff has no interest, legal dr 
equitable, in the claim (Hilliard vs. Wisconsin L. 
Ins. Co., 137 Wis. 208). | 

When a plaintiff transfers his interest in the sub¬ 
ject matter pending suit and before trial, the defend¬ 
ant, under a general denial and without supplemen¬ 
tary answer, may, on the trial, show transfer of in¬ 
terest by plaintiff, or title in a third person, as ji 
direct defense to plaintiff’s right to recover (Cram¬ 
mer vs. Howard, 45 S. D. 218, 223). 

In Hilliard vs. Wisconsin Life Ins. Co., 137 Wi3. 
208, the Court at page 212 says: | 

4 ‘The general rule under the Code is tha): 
any matter of fact alleged in the complaint 
'which the plaintiff must establish to make out 

i 

i 

i 

i 

j 
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his cause of action may be disproved under a 
general denial (Timp vs. Dockman, 32 Wis. 
146; Wheeler vs. Billings, 38 N. Y. 263; 
Greenfield vs. Mass. Mut. L. Ins. Co., 47 N. Y. 
430; Weaver vs. Barden, 49 N. Y. 286; 1 
Kncy. PI. & Pr. 817). That rule manifestly 
includes proof that the alleged cause of action 
never existed (Mack vs. Burt, 5 Hun. 28; God¬ 
dard vs. Fulton, 21 Cal. 430). It is thus 
tersely stated in Greenfield vs. Mass. Mut. L. 
Ins. Co., supra: 

‘Under a general or specific denial of 
any part of a complaint, which plaintiff is 
required to prove to maintain his action, 
defendant mav give evidence to disprove 
it.’” 

In 1 Ency. PI. & Pr. 817, the author savs that 

“ under a general denial of the allegations in 
the complaint, the defendant may introduce 
any evidence which goes to controvert the 
facts which the plaintiff is bound to establish 
in order to sustain his action” (cases). 

Under a general denial the defendant may prove 
that the plaintiff does not own the cause of action 

i 

sued on (Bond vs. Long, 87 Mo. 266; Field vs. 
Knapp, 108 X. Y. 87; Allis vs. Leonard, 46 N. Y. 
688; Wetmore vs. City, 44 Cal. 294). In the last 
cited case, the Court held (p. 300), that 

“in an action to recover money due, the de-. 
fendant, under an answer containing a gen¬ 
eral denial, may prove payment, or that the 
plaintiff had transferred the demand to an¬ 
other person. ’ ’ 
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In 47 Cyc. 190, the author says: 

| 

“The rule requiring the objection [that thp 
plaintiff is not the real party in interest] tj) 
be specially pleaded has been held inappli¬ 
cable where plaintiff lacks even an apparent 
interest in the suit [Hilliard vs. Wisconsin ij. 
Ins. Co., 137 Wis. 208] or where the case ip 
one in which the facts showing interest must 
be established as an essential element of thb 
cause of action [Owen vs. Sell, 34 N. Y. S. 
176] or where the circumstances of the casp 
are such that the objection raised goes to thp 
existence of the cause of action” [Lounsburj r 
vs. Duckrow, 50 N. Y. S. 927]. ! 

“The question of interest may be showh 
under a general denial, which is a plea of the 
general issue at common law” [Southwestern 
Coal Co. vs. Gunn, 88 Okl. 3]. ! 

A general denial, such as the defendant inter¬ 
posed in the instant case, challenged the material 
facts alleged in plaintiff’s declaration and put in 
issue the matters which plaintiff was bound to provp 
in order to make out his cause of action (Martin vs. 
Coit, 57 App. Cas. D. C. 302, 303), one of which wap 
the allegation of plaintiff “that the defendant is no\p 
indebted to and owes plaintiff * * * the sum of 
$4,634.42” * * * (R. 3, 5). Defendant says in Plea 
No. 1 that the agreement was that the defendant dicl 
not obligate himself or become liable to pay for thp 
stock and that under certain conditions mentioned in 
the plea (R. 6) that the plaintiff would cancel thp 
transaction and the defendant would thereby assump 
no loss whatsoever, or any liability to pay for sai<ji 
stock (R. 6); see Plea No. 2 (R. 8-9). 
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In Mueller vs. Citizens’ Telephone Co., 230 Mich. 
173, the suit was brought by the plaintiff in his own 
name but had assigned his claims to certain insur¬ 
ance companies before suit was filed. The Court 

savs: 

%/ 


6 ‘ Plaintiffs admitted they have no interest 
in the result of the suit and defendants had 
an undoubted right to find out who had an 
interest” (p. 179). 

Where plaintiff is required to establish ownership 
as an essential element of his cause of action, proof 
that he is not the real party in interest can be given 
under a general denial (Smith vs. Hall, 67 N. Y. 48). 

We submit that the questions asked of the plain¬ 
tiff’s witness on cross-examination to elicit the facts 
in regard to the non-ownership of the alleged cause 
of action should have been allowed. We also submit 
that the Court erred in not permitting the defendant 
to introduce the minutes of the several corporations, 
the contracts, and the circular letter of Gillet & Co., 
dated June 20,1931 (R. 43, 56), sent to the defendant 
in which he was informed that Gillet & Co. had sold 
all of its assets to The Baltimore Co. 

It was stipulated between counsel that on about 
July 18, 1931 (date of letter of Jos. Townsend Eng¬ 
land, attorney for plaintiff), “that this account will 
be liquidated at vour account and risk immediately” 
(R. 46), the bid price on New York Stock Exchange 
of the said stock was $61.50 per share, or $3,075.00 
for the 50 shares (R. 47), but plaintiff did not sell 
the stock until March 27, 1933, when it received only 
$2,431.75 (R. 41). The defendant should not be held 





33 


liable for the plaintiff’s withholding the sale from 
July 18, 1931, until March 27, 1933, in any view of | 
this case, yet he was by the ruling of the Court (R.j 
41,63). ' i 

I 

Assignments 5-6. j 

As to Letter of John P. Winand, Treasurer 

of Plaintiff. | 

This is not a suit to recover on the note of the j 
defendant. The plaintiff’s suit is one which seeks to 
recover the alleged purchase price for stock alleged 
to have been purchased on October 18, 1929, through [ 
its salesman Taber. The transaction, involving the | 
arrangement between the plaintiff, by its agent j 
Taber, and the defendant, was admittedly a verbal j 
one (R. 59-60, defendant’s evidence). Defendant! 
was not legally liable in an action brought by reason j 
of Section 1119 of the Code, D. C., which provides | 
“that no contract for the sale of goods, wares, and! 
merchandise for the price of fifty dollars or upward 
shall be allowed to be good except the buyer shall 
accept part of the goods so sold and actually re¬ 
ceive the same or give something in earnest to bind 
the bargain or in part payment, or that some note! 
or memorandum in writing of the said bargain be! 
made and signed by the parties to be charged by such| 
a contract or their agent thereunto lawfully; 
authorized. ’ ’ 

Defendant’s plea No. 2 (R. 8) and his evidence 
(R. 59-60) show that he was not liable by reason of! 
Section 1119 of the Code. j 

The letter of Winand, treasurer of plaintiff to de¬ 
fendant, dated March 29, 1930 (R. 30-31) was in- 


I 
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sufficient under Section 1119 of the Code (Metzler 
vs. Kaufman, 32 App. Cas. D. C. 434). 

As to Agreement Not to Sue Defendant 
for One Year. 

On March 29, 1930, the plaintiff, evidently realiz¬ 
ing- that it <k)uld not sue and recover from defendant 
for the price of the stock, made a baseless demand 
upon defendant and threatened to sue him (R. 60) 
and by reason thereof, the plaintiff induced defend¬ 
ant to give his note to the plaintiff for $1,000, as 
additional Security, the plaintiff agreeing to take no 
action to collect the amount of the purchase price 
the stock within one vear from the date of the let- 
ter (B. 31). The note was without consideration. In 
order to constitute a valuable consideration, there 
must be a subsisting legal right in a claimant which 
he agrees to forbear, for if the claim is invalid or 
illegal the forbearance is ineffectual. City Improve¬ 
ment Co. vs. Pearson, 181 Cal. 640, 20 A. L. R. 1317; 
8 C. J. 238, notes 56 a and b, 239; O. & C. R. Co. vs. 
Potter, 5 Oregon 228; Hennessey vs. Hill, 52 Ill. App. 
281; Martin vs. Black, 20 Ala. 309; 6 R. C. L. 661; 
Bright vs. Coffman, 15 Ind. 371. 

The defendant is entitled to recover from the 
plaintiff the sum of $290, which he paid on account 
of his note. 

It is respectfully submitted that the judgment 
should be reversed. 

Levi H. David, 

Alan B. David, 
Attorneys for Appellant. 

Washington, D. C., 

August 29,1934. 
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Statement of Facts. 

Appellee claims that the statement of fact mad^ by ap¬ 
pellant is not sufficiently full and complete to present the 
questions for review, and concisely states the fact^ as fol¬ 
lows: On October 18, 1929, appellee sold to appellant cer¬ 
tain stock on which date the sale was confirmed b^ letter 
(R. 31), and a bill sent to and received by appellant! stating 
terms of the sale to be cash (R. 32). Appellant paid noth¬ 
ing on this account at this time (R. 33 and 35). The matter 
rested until March, 1930 (R. 60), when appellee insisted 
upon payment. With respect to the payment of this ac¬ 
count appellant was communicated with by Washington and 


Ir 




2 


Baltimore office of the appellee, statement of account was 
sent to appellant and appellee corresponded with appellant 
(R. 35.) Appellant consulted Attorney Clyde D. Garrett, 
about March 18, 1930, and Attorney Garrett, Taber and 
Appellant had several meetings in Mr. Garrett’s office a 
few days prior to March 25, 1930 (R. 60). As a result of 
these conferences letter of March 29, 1930, was written by 
appellee and received by appellant (R. 30), and defendant 
(appellant) gave his note for $1,000 referred to in said let¬ 
ter of March 29, 1930; the signature of appellant to said 
note was admitted by counsel for defendant (R. 31). Let¬ 
ters of Attorney Garrett, dated October 15 and 23,1930, ad¬ 
dressed to appellee on behalf of appellant refer to and 
acknowledge the agreement of March 29, 1930, between 
appellant and appellee (R. 34-35). This agreement is also 
acknowledged by appellant himself in letter written by him 
to appellee dated March 23, 1931, wherein he states: “The 
agreement you made with me in your letter of March 29, 
1930, expires the end of the present month. So in order to 
keep this account in effect until we can both avoid unneces¬ 
sary loss, the following proposition is submitted.” (R. 61.) 
Attorney Garrett paid for and on behalf of appellant to 
appellee seven payments on the March 29, 1930, agreement 
by letters forwarding said remittances (R. 35, 36, 37 and 
38). Appellee acknowledged said payments made by Mr. 
Garrett and advised in several instances that said payments 
were being applied to the account of Claude C. Pierce (ap¬ 
pellant) (R. 38, 39, 40). The stock held as collateral se¬ 
curity was sold on March 27,1933, and the proceeds applied 
by appellee to the account of appellant, reducing the balance 
owing to appellee by appellant to the sum of $2,189.27 on 
March 27, 1933 (R. 41). 

The first count of the declaration (R. 1) charged upon the 
contract between appellant and appellee of March 29, 1930, 
and count No. 2 of the declaration (R. 3) charged upon an 


account stated between appellant and appellee, defend¬ 
ant’s plea No. 1 (R. 5, 6, 7 and 8) does not deny or jcontra- 
dict the agreement and contract of March 29, 1930, nor the 
account stated in Count No. 2, nor does it deny anyi of the 
material allegations of either of said counts, though it pur¬ 
ports to be a plea to each and every count of the (declara¬ 
tion. This plea does, however, attempt to controvert the 
matter of inducement pleaded by appellee, and sets up as a 
defense the Statute of Frauds, without in any way denying 
plaintiff’s cause, or pleading to either count of the declara¬ 
tion by way of general or special denial, or by way of af¬ 
firmative defense the want of ownership in plaintiff. Plea 
No. 2 of defendant (R. 8-9) does not deny the material al¬ 
legations of either count No. 1 or 2 of the declaration, gen¬ 
erally or specially, nor does it set up any defens^ to the 
allegations of the declaration. Defendant’s plea; No. 3 
(R. 9, 10, 11 & 12), which does not purport to be aiplea to 
anything but the third count of the declaration, shpuld not 

i 

be considered. This count No. 3 was discontinued and 
abandoned and the issues joined thereon waived ^R. 30). 
This third plea therefore, we respectfully submit, jwas in¬ 
serted in the record in error, and should be ignored. 

Abandonment of Assignments of Error. 

The record shows that there were orginally twenty as¬ 
signments of error (R. 23-26). These were reduced to six 
in appellant’s brief (Brief 18). Appellant has abandoned 
and waived all assignments except the six enumerated in 
his brief. Of the assignments relied upon by appellant in 
his brief, numbers one to four inclusive are consolidated 
(Brief 20) and present one point, viz., That the appellee at 
the date of the institution of this suit did not hav^ title to 
the account sued on. The remaining assignments five and 
six are discussed together by appellant in his brief (Brief 
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33) and present the Statute of Frauds as enacted in Section 
1119 of the D. C. Code as a defense, and want of considera¬ 
tion for the agreement to forbear to sue. 

ARGUMENT. 

As to the first point of law raised by appellant in his brief 
(Brief 20) and treated under assignments 1-4 that plain¬ 
tiff, Gillet & Company, a corporation, did not have title to 
the account sued on, it should be at once observed that ap¬ 
pellant did not plead any such defense, generally or spe¬ 
cially, in accordance with the established practice in the 
District of Columbia, nor is there any hint of such a defense 
in the pleas of appellant, although appellant knew of the 
matter or fact which supposedly affected the title of plain¬ 
tiff (appellee) ever since this suit was instituted (R. 45). 
The pleas of defendant numbers one and two do not con¬ 
tain even a general denial when analyzed (R. 5 and 8). No 
motion for leave to amend or file further pleas was ever 
made by appellant at any time. In this state of the plead¬ 
ings appellant, with knowledge of the facts, went to trial 
on the merits and sought to introduce evidence during the 
trial to show that title to the cause of action was not in ap¬ 
pellee by offering an alleged assignment. This evidence 
was rejected by the court upon objection of counsel for ap¬ 
pellee, and the appellant contends that the trial court com¬ 
mitted error in this ruling. There clearly was no error in 
this ruling, as appellee will now endeavor to demonstrate. 

The pleading’s should present such matter in some man¬ 
ner or form, otherwise it is waived and admitted. 

In Tyler vs. The Mutual District Messenger Co., 17 App. 
D. C. 85, this court said: 

“At the close of the evidence on the part of the plain¬ 
tiff, the defendant moved that the case be taken from 
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the jury because, as contended, there was no Sufficient 
evidence given to show that the plaintiff wa$ a cor¬ 
poration under the laws of West Virginia, asj alleged 
in the declaration, but which motion was j refused 
by the court; and that ruling, as we think, wa£ a very 
proper one. 

“One of the pleas of the defendant, as we h^ve seen, 
was a general issue plea of not indebted as j alleged. 
This plea going to the merits of the case, admitted 
the corporate existence of. the plaintiff and its bright to 
maintain the action though it be alleged in the jdeclara- 
tion that it is a foreign corporation. Union Ceihent Co. 
v. Noble, 15 Fed. Rep. 502; The Society for Propagation, 
etc., v. The Town of Powlett, 4 Pet. 480, 501.! In the 
last mentioned case, the Supreme Court of the United 
States, in speaking of the effect of pleading to the 
merits of the case when the plaintiff was a foreign cor¬ 
poration said: ‘ The general issue is pleaded, which ad¬ 
mits the competency of the plaintiffs to sue injthe cor¬ 
porate capacity in which they have sued. If the de¬ 
fendants meant to have insisted upon the wknt of a 
corporate capacity in the plaintiffs to sue, i^; should 
have been insisted upon by a special plea in abatement 
or bar. Pleading to the merits has been helcf by this 
court to be an admission of the capacity of tike plain¬ 
tiff to sue. Conard v. Atlantic Ins. Co., 1 Pet. 386, 
450.’ ’ A plea in bar admits the ability of the j plaintiff 
to sue, and if the parties go to trial on that i^sue, the 
presumption is, that the ability to maintain tike action 
continues. Yeaton v. Lynn, 5 Pet. 224. The Existence 
of the plaintiff corporation was not only admitted by 
this defendant’s plea of not indebted as alleged, but 
under the issue made on that plea no question of the 
capacity of the plaintiff to sue could be raisecl. Rail¬ 
way Co. v. Quigley, 21 How. 202.” j 

The plea of the general issue is abolished in the! District 
of Columbia by Rule No. 23 of the Supreme Coujff of the 
District of Columbia, reading as follows: 

Law Rule 23: “Pleas. 1. The plea of thej general 
issue is abolished. 
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2. Shall State What: Every pleading shall set forth 
the true facts upon which the pleader relies. ” 

By the very terms of said Rule 23, the pleader is required 
to “set forth the true facts upon which the pleader relies.” 
The subject matter sought to be introduced in evidence by 
appellant to show that plaintiff (appellee) had no title to 
the cause sued upon is affirmative matter and must be 
pleaded under both the old and new practice. That it must 
be pleaded under the old appears from the case cited supra. 
That it must be pleaded under the new practice appears 
from the following cases. In Martin vs. Coit, 57 App. D. C. 
302, 303, the defendant in the trial court sought under a 
general denial to introduce in evidence California divorce 
proceedings to which objection was made. In its opinion 
this court considered Law Rule 23 of the District Supreme 
Court and said: 

“It is clear, we think, that under the pleadings it 
was error for the court to admit proof of the Califor¬ 
nia divorce proceedings. This constituted an affirma¬ 
tive defense to the case as alleged and proved by the 
plaintiff. * * * Such a defense, under the Rule, can 
only be availed of by pleading the facts upon which it 
is based. A general denial under the practice in this 
District challenges only the material facts alleged in 
plaintiff’s petition and it is not sufficient to admit of 
proof by way of affirmative defense. The manner of 
pleading affirmative defenses under statutes or rules 
of court similar to ours is clearly stated in Piercy v. 
Sabin, 10 Cal. 22, 27, where the court said: 4 The plain¬ 
tiff is required to state in his complaint the facts that 
constitute his cause of action; and it seems to have 
been the intention of the Code to adopt the true and 
just rule, that the defendant must either deny the facts 
as alleged, or confess and avoid them. It is certain 
that where new matter exists it must be stated in the 
answer. The answer “shall contain a statement of 
any new matter constituting a defense”. The lan- 
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guage of this section is very clear, that this, new mat¬ 
ter, whatever it may be, must be set up in the answer. 
The question then arises: What is “new matter’’ in 
the contemplation of the Code itself? New! matter is 
that which, under the rules of evidence, the defendant 
must affirmativelv establish.’ 

*■ i 

“The same rule is announced in Milbanh v. Jones, 
127 N. Y. 370 where it was held that a general denial in 
an action on a contract merely puts in issu^ the mat¬ 
ters which plaintiff is bound to prove in ordqr to make 
out his cause of action. But before the defendant can 
avail himself of facts tending to establish its invalid¬ 
ity, not appearing upon the face of the contract, he 
must plead such facts as an affirmative defense, and 
the burden of establishing the facts so pleaded rests 
upon the defendant. 

“In the present case a complete cause of jaction so 
far as the marriage contract was concerned, was 
established by the introduction of the District of 
Columbia record. The mere denial of such a!marriage 
would challenge only the validity of that record. Its 
validity, however, is confessed but defendant; seeks by 
way of avoidance to introduce affirmative proof of the 
California proceedings. But this forces plaintiff to 
meet a defense not apparent on the face of j the mar¬ 
riage contract or the record certifying to its vjalidity or 
of which she had been apprised by answer or p|lea of the 
defendant.” 

In the case at bar, it is to be observed that appellant did 
not plead the affirmative matter sought to be introduced in 
evidence, nor fjd he plead even a general denial ais claimed 
in his brief (Brief 28). Appellant merely states in his 
pleas one and two “that the plaintiff ought not to have or 
maintain its aforesaid action against him” (I^rief 28). 
Plea No. 3 of defendant is in the record in eijror, and 
should not aid the appellant (R. 30). The aforesaid 
allegations in^leas one and two that plaintiff cjught not 
to have or maintain its action are mere conclusions of law 
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and not general denials as claimed by appellant (Brief 28). 
In Morgan vs. Kraft, 52 App. D. C. 172, this court said: 

“While the affidavit contains a denial of liability upon 
the cause of action set out in the declaration neverthe¬ 
less it does not denv anv of the substantial facts which 

* * 

are recited therein, and the denial is therefore no more 
than a legal conclusion.” 

As law rule 23 by its very terms requires the pleader to 
set forth the true facts upon which he relies, it inversely 
prohibits the pleading of mere general denials. Equity 
Buie 29 of the District Supreme Court specifically pro¬ 
hibits general denials in the following language: “The 
defendant in his answer shall in short and simple terms set 
out his defense to each claim asserted by the bill, omitting 
any mere statement of evidence and avoiding any general 
denial of the averitients of the bill, but specifically admit¬ 
ting or denying or explaining the facts upon which the 
plaintiff relies * * 

Rule 29 of the District Supreme Court reads as follows: 

“Admissions in Pleadings.—Every material allega¬ 
tion of fact in a pleading, other than of value or amount 
of damage, which is not denied by the adverse party, 
shall be deemed to be admitted, unless the latter avers 
that he has no knowledge or information thereof suffi¬ 
cient to form a belief, in which case it shall be deemed 
to be denied.” 

4 

It seems clear from a consideration of the pleadings in this 
case and the authorities above cited that appellant with 
knowledge of the facts admitted the existence of plaintiff 
and its capacity to sue, and waived any and all objection 
thereto by pleading to the merits, and omitting any refer¬ 
ence to the affirmative matter, viz., the proffered assign¬ 
ment. The admission of its capacity to ^ made it un¬ 
necessary and improper for the trial court to take evidence 
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of such a question. The present rules of practice are de¬ 
signed to prevent surprises at the trial by just such matters 
as appellant seeks to raise in this case. Under jthe fore¬ 
going decisions and rules of court appellant has waived and 
lost the right to question plaintiff’s right to suq. 

Appellee denies that the stipulation (R. 48) amounts to 
either an admission or waiver as contended by appellant in 
his brief page 27. 


Kad the pleadings properly presented the defense of no 
title in appellee as relied upon by appellant, tlie result 
should not have been different, and judgment wasjcorrectly 
entered for appellee. 

Suit here is upon a chose in action. It is an eliementary 
general principle of the common law that none buf the par¬ 
ties to a non-negotiable contract can sue upon it af: law. 

In 5 Corpus Juris, p. 987, Section 189, it is s^id. 


4 ‘At common law the assignment of a chose! in action 
did not transfer the legal title, and therefore an action 
at law by the assignee for the enforcement of the debt 
or other chose could not be brought in the name of the 
assignee, but must be in the name of the assignor as 
the holder of the legal title. ’ ’ ; 

In Baker vs. Wood, 157 U. S. 212, the Supreme! Court of 
the United States said: 


4 4 The effect of the assignment of a judgment at com¬ 
mon law was merely to transfer an equitable title, and 
the assignee was not authorized to bring an action 
thereon in his own name.” 

In Glenn vs. Sothoron, 4 App. D. C. 125, this Ccj>urt said: 

4 4 It is a well settled principle in the common law, in 
force in this District, that the assignee of aj chose in 
action, in >vhich a complete and adequate remedy exists 
at law, cannot, merely because his interest id an equi- 
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table one, bring a suit in equity for the recovery of the 
demand. This is the established doctrine in the Su¬ 
preme Court of the United States as amply appears 
from the cases of Hayward vs. Andrews, 106 U. S. 672, 
and Glenn vs. Marbury, 145 U. S. 508. The last men¬ 
tioned case arose in this District.” 

In Glenn vs. Marbury, 145 U. S. 499, the Supreme Court 
said: 

“A chose in action is not assignable so as to au¬ 
thorize the assignee to sue at law, in his own name, 
unless the right to do so is given by a statute, or by 
settled law, in the jurisdiction where suit is brought. 
This is the well established rule of the common law, 
and the common law touching this subject governs in 
the District of Columbia. 

“A demand upon the stockholder to meet a call or 
assessment * * * must be enforced in the name 

of the person or corporation holding the legal title to 
the stock subscriptions, and to whom the promise of 
the stockholder was made. There is no reason why 
the trustee Glenn could not have sued in the name of 
the Company.” 

In Hayward vs. Andrews, 106 U. S. 672, court said: 

“By an action at law in the name of the assignor, the 
disputed right may be perfectly vindicated and the 
wrong done by the denial of it fully redressed. In the 
present case, thfe complainant had a plain and adequate 
remedy at law by an action in the name of Allen.” 

In Winchester vs. Hackly, 2 Cranch, 342, 415 consoli¬ 
dated reports, the court said: 

“Though the debt was in equity transferred to Rich¬ 
ard S. Hackly and Co., yet the suit was maintainable 
for their benefit in the name of Richard S. Hackly.” 
(Hackly originally owned the claim and transferred it 
with consent of defendant.) • 

By the foregoing authorities, the rule is settled that an 
assignment of a chose in action at common law created an 
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equitable title in the assignee, and the assignor regained the 
legal title. The same authorities also demonstrate that a 
suit on an assignment at common law must be brought in the 
name of the assignor. Has this rule been changed by Stat¬ 
ute in the District of Columbia? The Code of lajw for the 
District of Columbia, Chapter XI, Section 433! (Title 2, 
Chapter 1, Section 3), provides as follows: 

“Nonnegotiable Contracts.—All nonnegotiable writ¬ 
ten agreements for the payment of money, ‘including 
nonnegotiable bills of exchange and promissory notes, 
or for the delivery of personal property, al} open ac¬ 
counts, debts, and demands of a liquidated pharacter, 
except claims against the United States or thje salaries 
of public officers, may be assigned in writing, so as to 
vest in the assignee a right to sue for the saime in his 
own name.” 

i 

This section by its terms has to do only with specific as¬ 
signments of such contracts as therein mentionecj. Appel¬ 
lant did not offer in evidence any assignment of ithe claim 
sued upon executed by appellee. Appellant clainjied under 
and proffered what purports to be a general assignment. 
Chapter XI, Section 434, of the Code of Law for thje District 
of Columbia (Title 2, Chapter 1, Section 4) reads as 
follows: 

i 

“General Assignments.—In case of a general assign¬ 
ment which shall include choses in action, it shall not be 
necessary to execute a separate assignment of each 
chose in action, but the assignee shall be entitled, by 
virtue of the general assignment, to sue ii^ his own 
name on the several choses in action included (therein. ’ ’ 

I 

The appellee contends that the said sections of |the Code 
relating to assignments of choses in action merely permits 
the assignee to sue in his own name but does not t^ke away 
the right of the assignor to sue in his name as hb was re¬ 
quired to do at common law. The language used in the 
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statute is permissive and not mandatory. An assignor may 
still sue upon a chose in action as before the enactment of 
the said Statutes. While the assignee is authorized to sue 
44 in his own name”, the Statute nowhere expresses any in¬ 
tention to take away the right of the assignor to sue. An 
election is given to sue under the old procedure or under the 
Statute. 

In Jones vs. Jones, 63 App. D. C. —, 62 W. L. Rep. 695, 
this court said: 

“It is an established rule of statutory construction 
that statutes changing the common law are to be 
strictly construed. McCarthy v. McCarthy, 20 App. 
D. C. 195. In that case Chief Justice Alvey said: 
‘And so no statute is to be construed as altering the 
rules of the common law further than its words plainly 
import.’ ” 

In Bailey vs. Drexel Furniture Co., 259 U. S. 20, the 
Supreme Court said: 

“We must construe the law and interpret the intent 
and meaning of Congress from the language of the 
act. ’ ’ 

In A. Magnano Co. vs. Hamilton, 54 Supreme Court Re¬ 
porter 599, — U. S. —, the Supreme Court said: 

“It (the statute) must be construed, and the intent 
and meaning of the Legislature ascertained, from the 
language of the act, and the words used therein are to 
be given their ordinary meaning unless the context 
shows that thev are differently used.” 

V * 

It is presumed that Congress in passing Sections 433 and 
434 of the Code as aforesaid acted with full knowledge of 
the judicial decisions under the preexisting law, and with 
knowledge of the rules of statutory construction. 59 Corpus 
Juris, page 1008, Section 600. The Congress therefore knew 
w'hen said Sections 433 and 434 were enacted that a suit 
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must be brought upon a chose in action in the najne of the 
assignor, and that statutes in derogation of thQ common 
law are strictly construed by the courts. Possessed of this 
knowledge, the Congress did not see fit to take away the 
right of the assignor to sue in his own name by any ap¬ 
propriate language in the act. But it seems unnecessary to 
indulge in further reasoning upon this subject, as this court 
has passed upon the question and decided it in accordance 
with the contention of appellee. In the case of Khrrick vs. 
Wetmore, 22 App. D. C. 487, the statute (Sections 433 and 
434 of D. C. Code) was before the court for consideration, 
and in the opinion it was said: 

i 

“It is proper to say that the case at b^r is not 
governed by the Code above referred to (Sec$. 433 and 
434) because, first, it is not apparent that tljie assign¬ 
ment is of the nature provided for therein, ar|d second, 
it does not take awav the remedv under the existing 
practice. The assignee, electing to pursue the latter, 
must do so in accordance with the settled rulds govern¬ 
ing therein.” 

In McRoberts vs. Lyon, 79 Mich. 25, it was helil that the 
statute which allows the assignee of a non-negotiable de¬ 
mand to bring suit in his own name, does not prevent him 
from exercising his common law right to sue in [the name 
of the contracting party. The same doctrine is [approved 
in Young vs. Young, 255 Mich. 173. See also 23 R. C. L. 
page 1058, Sec. 283. | 

I 

In Weed vs. Boston and Maine R. R., 124 Me. 336; 42 
A. L. R. 487, the court said: j 

“Notwithstanding the statute, an assignee, if he 
chooses, may still sue in his assignor’s n4me, and, 
suing in such a manner, need not supply the assign¬ 
ment.” 
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In 5 Corpus Juris , page 996, Sec. 202, it is said: 

44 Where the statute merelv authorizes, but does not 
require, actions by assignees to be brought in their 
own names, an assignee of a chose may still, as at com¬ 
mon law, sue for the enforcement of the chose in the 
name of the assignor.” 

Appellant refers in his brief at page twenty-one to 
Equity Eule 13 requiring actions to be prosecuted in the 
name of the real party in interest. This rule has no appli¬ 
cation to this easel The legislature has spoken upon the 
subject in Sections 433 and 434 of the Code, and the Dis¬ 
trict Supreme Court is without power to make a rule in 
contravention of the statute, 15 C. J., p. 901, Sec. 276. At 
common law an action must be brought upon an assigned 
chose in action by the assignor; under the Code (Secs. 433- 
434) it may be brought in the name of either assignor or 
assignee. The election in such cases does not belong to the 
debtor and he is not concerned or interested in the manner 
in which the suit is brought. In 5 C. J., p. 985, Sec. 184, it 
is said: * 4 Since the suit by the assignee in the name of the 
assignor is for the benefit of the assignee and is subject to 
his control, it follows that the assignee will be bound by the 
judgment rendered.” 

The assignments of error one to four inclusive present 
to this court for review no error committed bv the trial 
court for the reasons stated. 

Appellant discusses (Brief 32) the point that he should 
not be held liable for the decline in market price of stock 
from July 18,1931, to March 27,1933. There was no issue 
on this matter. No valid exception was reserved on this 
point by appellant (E. 47). It is not one of the assign¬ 
ments relied upon in his brief (Brief 20). 

Appellant made no objection to the sale and application 
of the proceeds of this stock to his account in open court 


(R. 41), thus waiving all objections on this score. | But ap¬ 
pellant wrote to counsel for appellee on July 21, |l931 (R. 
56), suggesting that appellee continue to carry this stock, 
which letter is a reply to that of July 18, 1931. Tlje record 
shows no agreement to sell this stock at any particular 
time. In the absence of an agreement to sell, the discretion 
to sell belongs to the pledgee. 

In Culver vs. Wilkinson, 145 U. S. 205, the Supreme Court 
said: 

“The obligation usually and naturally resting on 
holders of collateral security of such character is that 
a sale, in the absence of a request to sell, is not compul¬ 
sory, but is to be at the discretion of the pledgee.” 

The discretion of appellee was exercised and the time 
and place of sale duly communicated to appellant j (R. 41), 
and no exceptions reserved on this phase of the c^use. 


The Statute of Frauds has no application to this case. 

Appellant under assignments five and six (B|rief 33)' 
relies upon the Statute of Frauds (Section 1119 D. p. Code) 
as a reason why the letter of Winand, Treasurer of appel¬ 
lee, dated March 29, 1930 (R. 30, 31), should have Ibeen ex¬ 
cluded when offered in evidence. The contract alleged in 
the pleadings is made up of several writings. See letter of 
Winand of March 29,1930 (R. 30), note for $1,000.00 signed 
by appellant to the order of appellee and dated M|arch 25, 
1930 (R. 31), letters of Garrett to appellee dated! October 
15 and 23, 1930 (R. 34, 35), letters of Garrett to jappellee 
of July 2, 1930, Nov. 28, 1930, December 29, 1930, jjuly 26, 
1930, Feb. 25, 1931 (R. 36-37). The evidence clearly shows 
a contract in writing and a memorandum sufficient to sat¬ 
isfy the Statute. The same written evidence froin which 
the written contract can be gathered shows some se^en pay¬ 
ments on this obligation (R. 34, 35, 36, 37 and 38) 1}y appel- 
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lant under the supervision of his attorney, clearly taking 
this case out of the Statute because of such payments. Ap¬ 
pellant admits the agreement of March 29, 1930 (R. 61). 
The letter objected to and dated March 29, 1930, is one of 
a series of letters going to the very existence of the con¬ 
tract of March 29, 1930. It was clearly relevant and ad¬ 
missible. Objection to its admission on ground that it did 
not show contract in writing and that the letter would not 
make a contract was rightly overruled. Each paper, letter 
or document going to make up the contract must be proved 
in the proper way. It was necessary to offer and prove 
each writing. In Shell Eastern Petroleum Products, Inc., 
vs. White, 62 App. D. C. 332, 62 W. L. 3, this court holds that 
a complete contract binding under the statute of frauds 
may be gathered from letters, writings and telegrams be¬ 
tween the parties relating to the subject matter of the con¬ 
tract. To the same effect see Bibbs vs. Allen, 149 U. S. 481. 

The objection of appellant to the admission of this letter 
of March 29, 1930, is in substance an objection to the order 
of proof and a matter of discretion in the trial court, which 
discretion is not ordinarily subject to review. 

As to agreement not to sue defendant for one year. 

Appellant has discussed in his brief at page 34 assign¬ 
ment Six. The record does not show that the subject mat¬ 
ter of this assignment was ever presented to the trial court 
and a ruling obtained thereon. There is no exception re¬ 
served by appellant on this point, and nothing is presented 
by this assignment to this court for review. 

If a valid basis had been laid in the lower court for con¬ 
sideration of this point, it is obviously without merit. 

There was a consideration for the contract of March 29, 
1930. In Philpot vs. Gruninger, 14 Wall. 570, the Supreme 
Court said: 
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“ Nothing is more common than a promise in consid* 
eration of a promise .’’ 

In Smith vs. Thompson, 250 Mich. 302; 73 A. L. R. 1389, 
the Court said: 

“The undertaking of each to perform was a Sufficient 
consideration for the promise of the other.’’ 

i 

In Fitzpatrick vs. Flannagan, 106 U. S. 648, the Supreme 
Court said: 

i 

“A subsequent promise, with full knowledge of the 
facts, is certainly equivalent to an original 'promise 
made under similar circumstances.” 

We respectfully submit that the trial court comnjitted no 
error in the rulings complained of, and the judgment should 
be affirmed. 

James A. Davis, 

J. Raymond HooveIr, 
Attorneys for Appellee. 
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